Republic of the Philippines
SUPREME COURT
Manila
THE ALTERNATIVE LAW
GROUPS, INC. (ALG),

Petitioner,
G.R. No. ______________
- versus [FOR: CERTIORARI AND
PROHIBITION]
EXECUTIVE SECRETARY
SALVADOR C. MEDIALDEA,

Respondent.
x-----------------------------------------x

PETITION
(with Application for Writ of Preliminary Injunction)
PETITIONER, THE ALTERNATIVE LAW GROUPS, INC.
(ALG), by counsel, respectfully states that:
A law which cannot specify the acts that it prohibits cannot
be valid. If such law makes the determination of what conduct is
penalized subject to capricious interpretations of enforcers,
prosecutors, and judges, it cannot stand strict scrutiny. More
importantly, if such law authorizes patent violations of the people’s
fundamental liberties on the basis of its nebulous description of the
actions that it seeks to prevent, it must be struck down as a direct
transgression of the Constitution. It is null and void.
In exposing the patent nullity of the Anti-Terrorism Act of
2020 (Republic Act No. 11479), this Petition invokes the people’s
sacred freedoms - due process, privacy, right against unreasonable
searches and seizures, free speech and expression, right to
peaceably assemble, and right of association. The Petitioner
humbly asks the Honorable Court to take prompt action for the
protection of these freedoms.
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I.

NATURE OF THE PETITION

1.
This is a Petition, under Rule 65 of the Rules of Court,
for certiorari and prohibition. The Petition prays that this
Honorable Court issue:
1.01. A judgment declaring null and void, for being
unconstitutional, Republic Act No. 11479, entitled,
“AN ACT TO PREVENT, PROHIBIT, AND
PENALIZE TERRORISM THEREBY REPEALING
REPUBLIC ACT NO. 9372 OTHERWISE KNOWN
AS THE HUMAN SECURITY ACT OF 2007”
(hereinafter referred to as “R.A. No. 11479” or “AntiTerrorism Act”)
1.02. A judgment commanding the respondent and all
persons acting on the basis of the Anti-Terrorism Act
to cease from implementing the same.
2.
Petitioner respectfully manifests that, pursuant to
Section 1, Rule 129 of the Rules of Court, the Honorable Court may
take judicial notice of R.A. No. 11479, as an official act of the
LEGISLATIVE and EXECUTIVE branches of the government.
R.A. No. 11479 was passed by the Senate and the House of
Representatives on February 26, 2020 and June 3, 2020,
respectively. It was signed by the President on July 3, 2020. For the
Honorable Court’s easy reference, a copy of the law in question, as
published in the Official Gazette, is attached to this Petition as
“Annex A”.
II.

GROUNDS FOR GRANTING THE PETITION

3.
The Petition invokes this Honorable Court’s exercise of
its sacred constitutional obligation to determine whether or not
there was grave abuse of discretion amounting to lack or excess of
jurisdiction on the part of any branch or instrumentality of the
government1.
4.
The Petition is filed as there is no remedy of appeal, and
neither is there available to Petitioner any other plain, speedy, and

1

1987 Philippine Constitution, Art. VII, Sec. 1.
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adequate remedy, administrative or otherwise, in the ordinary
course of law.
5.
Petitioner files this case as a real party in interest, as
will be explained in the succeeding discussion, and, as
representative of its member organizations and these
organizations’ individual members, for themselves and in behalf of
all taxpayers and citizens similarly situated but are so numerous
that it is impracticable to bring them all before this Honorable
Court.
III.

THE PARTIES

6.
Petitioner, the Alternative Law Groups, Inc. (ALG), is a
non-stock, non-profit corporation duly organized and existing under
Philippine laws, with official address at Room 215, Institute of
Social Order, Ateneo de Manila University, Katipunan Avenue,
Loyola Heights, Quezon City. ALG is duly represented in this
Petition by its Council2 Vice-Chairperson, Atty. Marie Hazel E.
Lavitoria. The Petitioner is a coalition of eighteen (18) legal
resource non-government organizations that engage in
developmental or alternative lawyering and work with the poor and
marginalized groups in different parts of the country. These
organizations have distinct programs for legal assistance that is
primarily concerned with the pursuit of public interest, respect for
human rights, and promotion of social justice.
7.
ALG,
collectively
and
through
its
member
organizations, works to address justice issues concerning women,
labor, peasant, fisherfolk, children, urban poor, indigenous peoples,
persons living with HIV-AIDS, persons with disabilities, elderly,
incarcerated persons, local governance, and the environment,
through legal education, strategic litigation, policy reform, research
and publication. Its scope of operations, through its member
organizations, cover the entire country. ALG works to achieve a
just and humane society where vulnerable and marginalized groups
are empowered and have access to justice.
8.

2

Petitioner has the following organizations as members:

Board of Trustees
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8.01. Ateneo Human Rights Center (AHRC), one of the first
university-based institutions engaged in the promotion of
peace, development and human rights in the Philippines.
Established in October 1986, the Center seeks to realize its
mandate of protecting and promoting human rights advocates
among lawyers, law students and grassroots leaders, the
monitoring of the human rights situation in the Philippines
and abroad, research and publication, public education on
peace, development and human rights, legal assistance to
indigent victims of human rights abuses, law school
curriculum development and values formation.
8.02. Balay Alternative Legal Advocates for Development in
Mindanaw, Inc. (BALAOD Mindanaw), a non-stock, nonprofit organization that aims to help in the advancement of
the legal and justice issues of different marginalized sectors
and communities in Mindanao in the context of active peoples’
participation in governance. BALAOD promotes paralegal
formation, provides other legal services to marginalized
sectors and communities, conducts capability-building
interventions on local legislation and dispute resolution,
provides a venue for networking and alternative legal
assistance for law practitioners, law schools and law students,
and facilitates the creation of a favorable policy environment
responsive to the needs of marginalized sectors and
communities.
8.03. Children’s Legal Bureau, Inc. (CLB), a Cebu-based nonstock, non-profit organization envisioning a just world for
children. CLB is committed to empower communities in
promoting justice for children through legal aid, training,
advocacy and networking. Its services include providing legal
services to abused children and children in conflict with the
law, providing paralegal trainings to communities and
children, policy development and advocacy related to child’s
rights.
8.04. Educational Research and Development Assistance
Foundation, Inc. (ERDA), a non-stock, non-profit organization
that was organized to assist children who dropped out of
school and who are at risk of dropping out, including children
in conflict with the law, children who are engaged in child
labor, and those who are on the streets. ERDA supports these
children through education, family and community support

4

programs. ERDA continues to advocate for inclusive
education and juvenile justice.
8.05.
EnGendeRights, Inc. (EnGendeRights), a nongovernmental organization that was founded to advocate for
women’s right to sexual and reproductive self-determination
free from discrimination, coercion, and violence, including
access to contraceptives, emergency contraceptives, and to
safe and legal abortion, and equality of lesbians and bisexual
women, and their freedom from discrimination. The
organization advances women’s rights through domestic and
international legal and policy advocacy, research and
training, and impact litigation.
8.06. Environmental Legal Assistance Center (ELAC), a nongovernmental organization that was organized to address the
emerging challenge of environment lawyering especially in
the rural areas where degradation of the environment is most
felt. It aims to protect and assert environmental rights and
equitable access to and control of natural resource use by
communities in Palawan and the Visayas through effective
developmental legal assistance and community-based
resource management. ELAC envisions communities that are
empowered and self-determining stewards of natural
resources.
8.07. Humanitarian Legal Assistance Foundation, Inc.
(HLAF) is a non-government and a non-profit organization
specifically focused on the protection of the rights of persons
deprived of liberty ,especially those who are most vulnerable,
such as children, elderly, women, sick, and differently-abled.
HLAF also advocates for the proper implementation of the
Juvenile Justice and Welfare Act. Its main programs are jail
decongestion, restorative action and reintegration of exdetainees.
8.08. Kaisahan Tungo sa Kaunlaran ng Kanayunan at
Repormang Pansakahan (KAISAHAN), a social development
organization promoting a sustainable and humane society
through the empowerment of marginalized sectors in rural
areas, especially among farmers and farm workers, to
undertake their own development, participate fully in
democratic processes and demand their rightful share in the
stewardship of the land and the fruits of their labor. Its
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mission is to facilitate agrarian reform implementation and
sustainable rural development with various stakeholders at
the national and local level, especially farmers, farm workers
toward the formation of sustainable integrated area
development (SIAD) communities.
8.09. Kanlungan Center Foundation, Inc. (Kanlungan) is a
non-stock, non-profit organization that envisions a truly
sovereign and democratic Philippine society where labor
migration is just an, and not the only, option and where
overseas Filipino women and men enjoy the respect of peoples
in other societies within the context of a just and egalitarian
global order. It is engaged in direct service, advocacy work,
research, and policy interventions for Filipino migrant
workers who are survivors of human trafficking, illegal
recruitment, workplace abuse, and non-payment of wages, as
well as their families and their communities.
8.10. Legal Rights and Natural Resources Center –Kasama sa
Kalikasan/Friends of the Earth-Philippines, Inc. (LRCKSK/FOEI-Phils.), a policy and legal research and advocacy
institution that was organized as a non-stock, non-profit, nonpartisan, cultural, scientific and research foundation duly
registered with the Securities and Exchange Commission.
The organization is also the official Philippine affiliate of
Friends of the Earth International. The goal of LRC-KSK is
to empower the marginalized and disenfranchised peoples
directly dependent on our natural resources so as to be able to
effect ecologically sustainable, culturally appropriate,
economically viable, gender sensitive, equitable uses,
management, conservation and development of our natural
resources.
8.11. Participatory Research Organization of Communities
and Education Towards Struggle for Self-Reliance
(PROCESS) Foundation-PANAY, Inc. is a non-government
organization operating in Iloilo City, Antique, and other areas
in Panay Island. It seeks to empower the grassroots and
deprived sectors of society so that they can take control of
their own destinies towards a sustainable and ecologically
sound environment.
8.12. Philippine Earth Justice Center, Inc. (PEJC) is a nonstock and non-profit corporation promoting environmental
6

justice and actively pushing for the full implementation of
Philippine environmental laws, accountability of public
officials, and capacity building for citizens for the enjoyment
of the fundamental right to a balanced and healthful ecology
by the current generation and the generations to come. It is
an organization established to provide legal assistance to
victims of environmental injustice, conduct policy research on
the environment, advocate policy reforms, assist in building
local capacities for environmental protection and promote
sustainability and protection of human rights.
8.13. Rainbow Rights Project Philippines, Incorporated (RRights) is a non-profit organization that envisions a
pluralistic and an inclusive society with progressive views on
social participation and political representation, where people
of the LGBTQIA+ community (and their intersections, i.e.
PLHIV and PWD) are recognized as productive members of
society and important contributors to nation-building. RRights conducts policy advocacy and research; training,
education, and capacity-building; publications, resources, and
documentation; lobbying, law reform; and campaigns,
networking, and media relations.
8.14. Sentro ng Alternatibong Lingap Panlegal (SALIGAN) is
a legal resource non-government organization engaged in
developmental legal work with women, workers and local
communities. Founded in 1987, SALIGAN operates in
different areas throughout the Philippines, through its main
office in Quezon City and its branches in Naga City in the
Bicol region and Davao City in Mindanao. SALIGAN's
programs include litigation, legal education, policy reform
work, research and publication of popular legal materials, and
internship.
8.15. Tanggapang Panligal ng Katutubong Pilipino
(PANLIPI), an organization of lawyers and indigenous
people’s (IP) advocates that pioneered and continues to
engage in development work among indigenous peoples in the
Philippines. It was established in 1985 and had since
implemented programs for the development of IP
communities through: Developmental Legal Assistance, Legal
Education and Outreach, Institutional Capability Building,
Ancestral Domains Delineation, and Resource Management
Planning.
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8.16. Tanggol Kalikasan, Inc. (TK), a public interest
environmental law office which envisions an empowered
society that relates with its environment in a just and
sustainable manner for the equitable benefit of all Filipinos.
Tanggol Kalikasan’s mission is to facilitate the empowerment
of communities and institutions to manage their ecosystems
through law and other creative mechanisms. Conscious of the
power of an organized and informed citizenry, TK’s programs
are aimed at encouraging greater citizen’s participation in
environmental law enforcement and policy-making in
resource allocation.
8.17.
Tebtebba
Foundation
(Indigenous
Peoples’
International Centre for Policy Research and Education) is an
indigenous peoples’ organization born out of the need for
heightened advocacy to have the rights of indigenous peoples
respected, protected and fulfilled worldwide. It also advocates
and works on the elaboration and operationalization of
indigenous
peoples’
sustainable,
self-determined
development. Its program areas include enhancing capacities
for climate change adaptation and mitigation; effective
national implementation of the Convention on Biological
Diversity; Promotion and implementation of the International
Human Rights Law and UNDRIP at the national, regional
and global levels; Philippine national program for Indigenous
People’s empowerment and sustainable development; and
Indigenous People’s Sustainable and Self-Determined
Development (IPSSDD).
8.18. Women’s Legal and Human Rights Bureau (WLB), a
non-government legal organization promoting and fighting
for women’s human rights in accordance with feminist and
development perspectives and principles. Specifically, its
mission is to provide feminist legal services and actively
engage in advocacy together with other women’s groups to
transform the law and the legal system in furtherance of the
right of women to self-determination and the advancement of
their dignity, rights and leadership. For most of its 12 years
of operations, WLB has been at the forefront of pioneering
initiatives to promote and protect women’s human rights in
the country.
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9.
With the exception of the Ateneo Human Rights Center
(AHRC), all ALG member organizations are also duly registered
organizations. The AHRC does not have legal personality separate
from the Ateneo de Manila University, but it enjoys autonomy in
its programs and operations.
10.
citizens.

All ALG member organizations are composed of Filipino

11. Petitioner can be served summons and other processes
through its office at the address stated below.
12. Respondent, Salvador C. Medialdea, is sued in his
official capacity as the Executive Secretary. As alter ego of the
President, he is sued as the proper party considering the nature of
this action, and following the Supreme Court’s pronouncements in
a number of cases that the president must not be impleaded in any
suit during his or her incumbency. Respondent Medialdea may be
served summons and other processes at his office at Malacañang
Palace, Manila, and through the Office of the Solicitor General
(OSG).
IV.

JURISDICTIONAL ALLEGATIONS

13. Pursuant to Section 1, Rule 65 of the Rules of Court, the
Petitioner hereby certifies, as shown by the attached affidavit, that,
it has not commenced any action involving the same issues before
the Supreme Court, the Court of Appeals, or different divisions
thereof, or before any tribunal or agency, and that to the best of its
knowledge, no such action or proceeding is pending in the Supreme
Court, the Court of Appeals, or different divisions thereof, or any
other tribunal or agency. Petitioner also certifies that should it
hereafter learn that a similar action or proceeding has been filed or
is pending in the Supreme Court, the Court of Appeals, or different
divisions thereof, or any other tribunal or agency, it undertakes to
promptly inform the aforesaid courts and other tribunal or agency
thereof, within five (5) days therefrom.
14. Petitioner further certifies that upon filing this Petition,
it has paid the required docket fees. Proof of service of copies of this
Petition on the respondent and on the Solicitor General is
submitted together with this Petition.
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V.

TIMELINESS AND URGENCY OF THE PETITION

15. On 3 July 2020, President Rodrigo Roa Duterte signed
Republic Act No. 11479 entitled “AN ACT TO PREVENT,
PROHIBIT,
AND
PENALIZE
TERRORISM
THEREBY
REPEALING REPUBLIC ACT NO. 9372 OTHERWISE KNOWN
AS THE HUMAN SECURITY ACT OF 2007”. R.A. No. 11479 had
taken effect fifteen (15) days after its complete publication in the
Official Gazette or in at least two (2) newspapers of general
circulation. The Anti-Terrorism Act was published in the Official
Gazette on July 6, 2020.
16. This Petition is timely filed to question the validity of
the said law on constitutional grounds. This Petition requires
urgent resolution as the issues involved pertain to fundamental
freedoms guaranteed under the Constitution and the very
foundations of our system of government.
17. The principle of exhaustion of administrative remedies
does not apply to the instant case since the issue involved is a
purely legal or constitutional question. As will be explained below,
this case falls within the exception to the application of the
principle of hierarchy of courts.
18. The instant case raises constitutional issues of
transcendental importance to the public. The Petitioner
respectfully submits that this Honorable Court can resolve to
exercise primary jurisdiction over the instant case.
VI.

STATEMENT OF MATERIAL FACTS

19. On February 26, 2020, the Senate approved on third and
final reading Senate Bill No. 1093, or “An Act Amending Certain
Provisions of Republic Act No. 9372, Otherwise Known as an Act to
Secure the State and Protect Our People from Terrorism”. The same
was prepared by the Committees on National Defense and Security;
Peace, Unification and Reconciliation; and Finance, with Senators
Vicente “Tito” Castelo Sotto III, Panfilo “Ping” Morena Lacson Sr.,
Maria Imelda Josefa “Imee” Romualdez Marcos, Manuel “Lito”
Mercado Lapid, Ramon Bong Revilla Jr., and Ronald “Bato”
Marapon dela Rosa as authors thereof.
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20. On June 1, 2020, President Rodrigo Roa Duterte
(President Duterte), in a letter to House Speaker Alan Peter
Cayetano, certified House Bill No. 6875, amending the Human
Security Act of 2007, as urgent.
21. Public backlash notwithstanding, the House of
Representatives approved the proposed House Bill No. 6875, or “An
Act to Prevent, Prohibit and Penalize Terrorism, Thereby
Repealing Republic Act No. 8372, Otherwise Known as the ‘Human
Security Act of 2007’” on June 3, 2020. The bill was submitted by
the Committee on Public Order and Safety and the Committee on
National Defense and Security, with Representatives Narciso B.
Bravo Jr., Raul “Boboy” C. Tupas, Rozzano Rufino B. Biazon,
Jericho Jonas B. Nograles, and Luis Raymund “LRay” F. Villafuerte
Jr. as sponsors thereof.
22. On June 9, 2020, the Anti-Terrorism Bill, which was
signed by the leaders of both houses of Congress, was transmitted
to Malacañang for President Duterte’s approval.
23. After almost a month, or on July 3, 2020, President
Duterte signed into law the controversial R.A. No. 11479 or the
Anti-Terror Act of 2020.
24. The law was published online in the Official Gazette on
the same day that it was signed. It was then published in print in
the Official Gazette on July 6, 2020.
VII.

STATEMENT OF THE ISSUES

25. WHETHER THE INSTANT PETITION SATISFIES
THE REQUISITES FOR THE EXERCISE OF JUDICIAL
REVIEW;
26. WHETHER THE ANTI-TERRORISM ACT IS NULL
AND VOID FOR DIRECTLY CONTRAVENING THE
FOLLOWING PROVISIONS OF THE 1987 CONSTITUTION:
26.01. ARTICLE III, SECTION 1, WHICH PROVIDES THAT
NO PERSON SHALL BE DEPRIVED OF LIFE, LIBERTY,
OR PROPERTY WITHOUT DUE PROCESS OF LAW;
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26.02. ARTICLE III, SECTION 2, WHICH GUARANTEES
THE RIGHT OF THE PEOPLE TO BE SECURE IN THEIR
PERSONS,
HOUSES,
AND
EFFECTS
AGAINST
UNREASONABLE SEARCHES AND SEIZURES;
26.03. ARTICLE III, SECTION 3, WHICH GUARANTEES
THE RIGHT OF THE PEOPLE TO PRIVACY OF
COMMUNICATION AND CORRESPONDENCE;
26.04. ARTICLE III, SECTION 4, WHICH GUARANTEES
THE FREEDOM OF SPEECH, OF EXPRESSION, AND OF
THE PRESS, AND THE RIGHT OF THE PEOPLE TO
PEACEABLY
ASSEMBLE
AND
PETITION
THE
GOVERNMENT FOR REDRESS OF GRIEVANCES; and
26.05. ARTICLE III, SECTION 8, WHICH GUARANTEES
THE RIGHT OF ASSOCIATION.
VIII.

DISCUSSION

27. This Petition is a public interest action in the form of a
pre-enforcement challenge to the constitutionality of R.A. No.
11479, or the “Anti-Terrorism Act of 2020”, on the ground that its
key provisions directly contravene the 1987 Constitution, and
violate fundamental freedoms and rights guaranteed and protected
under Article III or the Bill of Rights. The enactment of such
unconstitutional law constitutes grave abuse of discretion on the
part of the Legislative and Executive branches.

THE INSTANT PETITION
SATISFIES THE REQUISITES
FOR THE EXERCISE OF
JUDICIAL REVIEW
Propriety of the Petition for Certiorari and Prohibition
28. The current Petition is being brought under Rule 65.
While the traditional coverage of Rule 65 petitions requires that
respondent be a tribunal, board or officer exercising judicial or
quasi-judicial functions, case law has consistently determined that
certiorari and prohibition under Rule 65 are the appropriate actions
to put into effect the 1987 Constitution’s expanded scope of judicial
12

review under paragraph 2, Section 1 of Art. VIII. Hence,
jurisprudence effectively allows resort to certiorari and prohibition
for cases raising constitutional issues and calling for the review
and/or nullification of the acts of the legislative and executive
officials committed with grave abuse of discretion amounting to
lack or excess jurisdiction, even if said acts are neither judicial nor
quasi-judicial.
29.

As held in the recent case of Arellano v. Gatdula:

“Judicial power of review is constitutionally defined as
the duty of the courts of justice to settle actual
controversies involving rights which are legally
demandable and enforceable, and to determine whether

or not there has been a grave abuse of discretion
amounting to lack or excess of jurisdiction of the part of
any branch or instrumentality of the Government.

The Constitution itself mandates the exercise of judicial
review where executive discretion had been gravely
abused. Courts are not only expected to settle actual
controversies involving demandable and enforceable
rights, but are also empowered to determine if any
branch or instrumentality has acted with grave abuse of
discretion going beyond the scope of its powers.

It has been settled that a petition for certiorari is a
proper remedy against actions of any branch or
instrumentality of government on the ground of grave
abuse of discretion amounting to lack or excess of
jurisdiction even if the same does not exercise judicial or
quasi-judicial functions.” 3 (emphasis supplied)
30. Araullo v. Aquino III categorically clarified that
certiorari and prohibition are appropriate civil actions for
determining and correcting grave abuse of discretion amounting
to lack or excess of jurisdiction, thus:
“What are the remedies by which the grave abuse of
discretion amounting to lack or excess of jurisdiction on
the part of any branch or instrumentality of the
Government may be determined under the
Constitution?

3

Arellano v. Gatdula, G.R. No. 212215, October 9, 2019.
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The present Rules of Court uses two special civil actions
for determining and correcting grave abuse of discretion
amounting to lack or excess of jurisdiction. These are the
special civil actions for certiorari and prohibition, and
both are governed by Rule 65. A similar remedy of
certiorari exists under Rule 64, but the remedy is
expressly applicable only to the judgments and final
orders or resolutions of the Commission on Elections
and the Commission on Audit.
With respect to the Court, however, the remedies of
certiorari and prohibition are necessarily broader in
scope and reach, and the writ of certiorari or prohibition
may be issued to correct errors of jurisdiction committed
not only by a tribunal, corporation, board or officer
exercising judicial, quasi-judicial or ministerial
functions but also to set right, undo and restrain any act
of grave abuse of discretion amounting to lack or excess
of jurisdiction by any branch or instrumentality of the
Government, even if the latter does not exercise judicial,
quasi-judicial or ministerial functions. This application
is expressly authorized by the text of the second
paragraph of Section 1, supra.
Thus, petitions for certiorari and prohibition are
appropriate remedies to raise constitutional issues and
to review and/or prohibit or nullify the acts of legislative
and executive officials.”4

Agcaoili v. Fariñas, following
Villanueva v. Judicial and Bar Council5, held that:
31.

Similarly,

Judge

“With respect to the Court, however, the remedies of
certiorari and prohibition are necessarily broader in
scope and reach, and the writ of certiorari or prohibition
may be issued to correct errors of jurisdiction committed
not only by a tribunal, corporation, board or officer
exercising judicial, quasi-judicial or ministerial
functions but also to set right, undo and restrain any act
Araullo v. Aquino III, G.R. No. 209287, July 1, 2014.
Judge Villanueva v. Judicial and Bar Council, G.R. No. 211833, April 7, 2015, citing
Araullo v. Aquino III, supra note 4.
4
5
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of grave abuse of discretion amounting to lack or excess
of jurisdiction by any branch or instrumentality of the
Government, even if the latter does not exercise judicial,
quasi-judicial or ministerial functions. Thus, petitions
for certiorari and prohibition are appropriate remedies
to raise constitutional issues and to review and/or
prohibit or nullify the acts of legislative and executive
officials.”6
32. The allegations in this Petition and the relief being
sought clearly show that this is a proper case for certiorari and
prohibition. As mentioned earlier, this is a pre-enforcement
challenge directly aimed at the actions of the Executive agencies
which will enforce an unconstitutional law, a law which was crafted
and enacted by Congress in direct violation of the 1987
Constitution. The Petition shows that such acts are undertaken
with grave abuse of discretion amounting to lack or excess
jurisdiction
on
the
part
of
the
cited
institutions.
Grave abuse of discretion has been defined as the capricious and
whimsical exercise of judgment, the exercise of power in an
arbitrary manner, where the abuse is so patent and gross as to
amount to an evasion of positive duty.7
33. As explained in the instant Petition, grave abuse of
discretion is manifest in the following points being raised against
the law:
33.01. R.A. No. 11479 directly contravenes the Due Process
clause;
33.02. It violates the rights to security, liberty and privacy;
33.03. It infringes on freedom of speech, and the rights to
peaceably assemble and petition the government for
redress of grievances;
33.04. It violates freedom of association;
33.05. It takes the form of a bill of attainder;

Agcaoili v. Fariñas, G.R. No. 232395, July 3, 2018, citing Judge Villanueva v. Judicial
and Bar Council, supra note 5.
7 Dueñas, Jr. v. House of Representatives Electoral Tribunal, G.R. No. 191550, May 4,
2010.
6
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33.06. It impinges on judicial rule-making power relating to
procedure before courts;
The foregoing, which will be explained in fuller detail later in this
Petition, present prima facie showing of grave abuse of discretion
in the performance of a governmental act.
34. The questioned acts involve the legality of the law as
measured against the clear pronouncements of the Constitution.
This Petition does not raise questions of wisdom or policy, but,
rather, exposes a law’s open transgression of the Constitution.
Hence, this case is justiciable.
35.

As held in Private Hospitals Association of the

Philippines, Inc. (PHAPI) v. Medialdea:

“Under Rule 65 of the Rules of Court, the ground for
review in certiorari and prohibition is grave abuse of
discretion, and there is grave abuse of discretion when
an act is done contrary to the Constitution, the law or
jurisprudence or executed whimsically, capriciously or
arbitrarily, out of malice, ill will or personal bias.
Petitions for certiorari and prohibition are thus
appropriate remedies to raise constitutional questions.”8
36.

IBP vs. Zamora succinctly explained that:

“When the grant of power is qualified, conditional or
subject to limitations, the issue of whether the
prescribed qualifications or conditions have been met or
the limitations respected, is justiciable - the problem
being one of legality or validity, not its wisdom.
Moreover, the jurisdiction to delimit constitutional
boundaries has been given to this Court. When political
questions are involved, the Constitution limits the
determination as to whether or not there has been a
grave abuse of discretion amounting to lack or excess of
jurisdiction on the part of the official whose action is
being questioned.

Private Hospitals Association of the Philippines, Inc. (PHAPI) v. Medialdea, G.R. No.
234448, November 6, 2018.
8
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By grave abuse of discretion is meant simply capricious
or whimsical exercise of judgment that is patent and
gross as to amount to an evasion of positive duty or a
virtual refusal to perform a duty enjoined by law, or to
act at all in contemplation of law, as where the power is
exercised in an arbitrary and despotic manner by reason
of passion or hostility. Under this definition, a court is
without power to directly decide matters over which full
discretionary authority has been delegated. But while
this Court has no power to substitute its judgment for
that of Congress or of the President, it may look into the
question of whether such exercise has been made in
grave abuse of discretion. A showing that plenary power
is granted either department of government, may not be
an obstacle to judicial inquiry, for the improvident
exercise or abuse thereof may give rise to justiciable
controversy.”9
37. Clearly, the instant Rule 65 petition is proper, since it is
the proper action when the situation calls for the exercise of the
expanded judicial review to strike down a clearly unconstitutional
law and prevent its implementation. As held in Association of

Medical Clinics for Overseas Workers, Inc. v. GCC Approved
Medical Centers Association, Inc., “xxx existing Court rulings in

the exercise of its expanded jurisdiction have allowed the direct
filing of petitions for certiorari and prohibition with the Court to
question, for grave abuse of discretion, actions or the exercise of a
function that violate the Constitution. The governmental action
may be questioned regardless of whether it is quasi-judicial, quasilegislative, or administrative in nature. The Court's expanded
jurisdiction does not do away with the actual case or controversy
requirement for presenting a constitutional issue, but effectively
simplifies this requirement by merely requiring a prima
facie showing of grave abuse of discretion in the exercise of the
governmental act.”10
38. Necessarily, in discharging this Honorable Court’s duty
under Section 1, Article VIII, of the Constitution, to set right and
undo any act of grave abuse of discretion amounting to lack or
excess of jurisdiction by any branch or instrumentality of the
Government, the Court is not at all precluded from making the
inquiry provided the challenge was properly brought by interested
Integrated Bar of the Philippines v. Zamora, G.R. No. 141284, August 15, 2000.
of Medical Clinics for Overseas Workers, Inc. v. GCC Approved Medical
Centers Association, Inc., G.R. Nos. 207132 & 207205, December 6, 2016.
9
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or affected parties. The Court has been thereby entrusted expressly
or by necessary implication with both the duty and the obligation
of determining, in appropriate cases, the validity of any assailed
legislative or executive action. This entrustment is consistent with
the republican system of checks and balances.

Propriety of Direct Resort to the Court
39. In light of the patently unconstitutional provisions of
R.A. No. 11479, direct resort to the Supreme Court by way of a Rule
65 petition is proper. This stand is supported by case law.
40. Samahan ng mga Progresibong Kabataan v. Quezon
City held that:
“The doctrine of hierarchy of courts "[r]equires that
recourse must first be made to the lower-ranked court
exercising concurrent jurisdiction with a higher court.
The Supreme Court has original jurisdiction over
petitions for certiorari, prohibition, mandamus, quo
warranto, and habeas corpus. While this jurisdiction is
shared with the Court of Appeals [(CA)] and the
[Regional Trial Courts], a direct invocation of this
Court's jurisdiction is allowed when there are special
and important reasons therefor, clearly and especially
set out in the petition[.]" This Court is tasked to
resolve "the issue of constitutionality of a law or
regulation at the first instance [if it] is of paramount
importance and immediately affects the social,
economic, and moral well-being of the people," as in this
case. Hence, petitioners' direct resort to the Court is
justified.”11
41. The case of The Diocese of Bacolod v. COMELEC
enumerated the several instances when direct resort to the
Supreme Court is allowed, as follows: (a) when there are genuine
issues of constitutionality that must be addressed at the most
immediate time; (b) when the issues involved are of transcendental
importance; (c) in cases of first impression; (d) the constitutional
issues raised are better decided by the Supreme Court; (e) the time
element or exigency in certain situations; (f) the filed petition
Samahan ng mga Progresibong Kabataan (SPARK) v. Quezon City, G.R. No. 225442,
August 8, 2017.
11
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reviews an act of a constitutional organ; (g) when there is no other
plain, speedy, and adequate remedy in the ordinary course of law;
(h) the petition includes questions that are dictated by public
welfare and the advancement of public policy, or demanded by the
broader interest of justice, or the orders complained of were found
to be patent nullities, or the appeal was considered as clearly an
inappropriate remedy.12
42. The Petition lays out in great detail the several
instances that R.A. No. 11479 blatantly infringes the Constitution
and the grave constitutional implications thereof, not only to the
Petitioner but to the public at large. The gravity of the threats to
liberty, security, privacy, and other fundamental freedoms of every
Filipino and person within the Philippine territory calls for the
immediate exercise of the expanded jurisdiction of the Supreme
Court. To paraphrase Samahan ng mga Progresibong Kabataan13,
there are special and important reasons for the direct invocation of
this Court’s jurisdiction, as will be explained in this Petition. The
prompt resolution the issue of constitutionality is of paramount
importance, as it affects the social, economic, and moral well-being
of the people.

Presence of Requisites for Judicial Review
43. The prevailing rule in constitutional litigation is that no
question involving the constitutionality or validity of a law or
governmental act may be heard and decided by the Court unless
there is compliance with the legal requisites for judicial inquiry,
namely: (a) there must be an actual case or controversy calling for
the exercise of judicial power; (b) the person challenging the act
must have standing to question the validity of the subject act or
issuance; (c) the question must be raised at the earliest opportunity;
and (d) the issue of constitutionality must be the very lis mota of
the case. Of these requisites, case law states that the first two are
the most important.14 The requisites for judicial review are present
in this case.

The Diocese of Bacolod v. Commission on Elections (COMELEC), G.R. No. 205728,
January 21, 2015.
13 Samahan ng mga Progresibong Kabataan, supra note 11.
14 Belgica, et al. v. Exec. Sec. Paquito N. Ochoa, G.R. No. 208566, November 19, 2013.
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A. Actual controversy.
44. This Petition seeks judicial review of R.A. No. 11479, on
the ground that it palpably contravenes the Constitution.
Specifically, the law’s essential provisions violate the fundamental
rights to Due Process, Free Speech and Expression, Assembly,
Association and, the right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches and
seizures, and the constitutional prohibition against bills of
attainder. Thus, the Petition no doubt raises a justiciable
controversy. Where an action of the legislative branch is seriously
alleged to have directly infringed the Constitution, it becomes not
only the right but in fact the duty of the judiciary to settle the
dispute.15 As clarified by the Court, "(t)he question thus posed is
judicial rather than political. The duty (to adjudicate) remains to
assure that the supremacy of the Constitution is upheld." Once a
"controversy as to the application or interpretation of a
constitutional provision is raised before this Court (as in the instant
case), it becomes a legal issue which the Court is bound by
constitutional mandate to decide."16
45. An actual case or controversy refers to a conflict of legal
rights, an assertion of opposite legal claims which can be resolved
on the basis of existing law and jurisprudence. 17 In the instant
petition, R.A. No. 11479 had been enacted, and had already taken
effect. In the case of Imbong vs. Ochoa, where the constitutionality
of the Reproductive Health Law was challenged, the Court found
that an actual case or controversy exists because the law and its
implementing rules had already taken effect, and the budgetary
measures to carry out the law had already been passed, even if no
one had yet been charged for violating any of its provisions.18
Moreover, the Court ruled that medical practitioners or medical
providers were in danger of being criminally prosecuted under the
law for vague violations thereof, particularly public health officers
who were threatened to be dismissed from the service with
forfeiture of retirement benefits.
46. Under the same line of reasoning, the constitutional
challenge against the Anti-Terrorism Law is an actual case or
controversy because the law had already been passed and had
Province of North Cotabato vs. Government of the Republic of the Philippines, G.R. No.
183591, October 14, 2008.
16 Tañada v. Angara, G.R. No. 118295, May 2, 1997.
17 Guingona v. Court of Appeals, G.R. No. 125532, July 10, 1998.
18 Imbong v. Ochoa, G.R. No. 204819, April 8, 2014.
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taken effect, even if no one had yet been charged for violating any
of its provisions. Neither is the ripeness of the Petition affected by
the fact that the Implementing Rules and Regulations of R.A. No.
11479 have not yet been promulgated. In Ople vs. Torres, the Court
held that Petitioner’s action of assailing A.O. No. 308 as invalid and
infirm on its face was not premature, for the rules yet to be
promulgated cannot cure its fatal defects.19 Similarly, the
constitutional infirmities of R.A. No. 11479 and its contravention of
fundamental rights cannot be cured by the rules to be drawn up for
its implementation.
47. Section 13 of R.A. No. 11479, in relation to Section 12
thereof, bears particular significance for non-government
organizations, advocacy movements, and civil society groups,
including herein Petitioner and its member-organizations.20
Section 12 provides that any person providing material support to
terrorists shall be liable as principal to the crime of terrorism.21
Section 3 (e) of the said law defines “material support” as “any
property, tangible or intangible, or service, including currency or
monetary instruments or financial services, lodging, training,
expert advice or assistance, safehouses, false documentation or
identification, communications equipment, facilities, weapons,
lethal substances, explosives, personnel (one or more individuals
who may be or include oneself), and transportation.”22 While
Section 13 provides an exemption for “impartial humanitarian
partners or organizations in conformity with the International
Humanitarian Law (IHL),”23 this is tempered by the qualification
that such organizations must be “state-recognized.” This opens the
question of whether training seminars, discussion forums,
donations, advocacy campaigns, technical assistance agreements,
and other similar activities regularly undertaken by Petitioner
ALG, as well as by other non-government organizations or civil
society groups in their regular course of operations, would be
included within the scope of Section 12, absent formal State
recognition as required in Section 13. This demonstrates a
reasonable certainty of the occurrence of a real threat that
Petitioner’s activities may be proscribed or limited as an effect of
R.A. No. 11479.

Ople v. Torres, G.R. No. 127685, July 23, 1998.
Rep. Act. No. 11479 (2020, Sec. 13.
21 Id., Sec. 12.
22 Id., Sec. 3 (e).
23 Id., Sec. 13.
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20
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48. In Holder v. Humanitarian Law Project, the U.S.
Supreme Court allowed the pre-enforcement review of a similar
statute criminalizing “material support” to terrorism, on the basis
that plaintiffs faced a “credible threat of prosecution” and “should
not be required to await and undergo a criminal prosecution as the
sole means of seeking relief.”24 Considering that R.A. No. 11479
contains provisions effectively regulating the activities of civil
society and non-government organizations, and prescribing
allowable conduct that would not constitute “material support to
terrorists” as defined under Section 12 of the said law, Petitioner is
thus constrained in carrying out constitutionally protected
activities as set out in its mandate and purpose. The requirement
in Section 13 in effect transforms such activities into criminal
conduct in the absence of recognition from the state. To avoid being
charged for the crime of “providing material support to terrorists”
under Section 12, NGOs and organizations essentially need to seek
prior government clearance and recognition for their projects.
49. This differentiates the instant Petition from the
petitions in Southern Hemisphere Engagement Network, Inc. vs.
Anti-Terrorism Council, where the Court found that the possibility
of abuse in the implementation of R.A. No. 9372 was not sufficient
to establish a demonstrable threat to the rights of petitioners
therein.25 In contrast, this Petition concerns a real and existing
situation where the legally demandable and enforceable rights of
the Petitioner are at stake.
50. Furthermore, in R.A. No. 11479, the possibility of abuse
is not just “surreal and merely imagined” (as held in the Southern
Hemisphere case). Written into the law itself are provisions vesting
the Anti-Terrorism Council with the authority to designate
“terrorist organizations” (Section 25); allowing freezing of assets
without judicial intervention (Section 36); and detention without
judicial warrant of arrest (Section 29), in violation of due process
rights. Such wide latitude for discretion written into the law itself
takes the constitutional challenge to it beyond the realm of the
merely hypothetical and speculative, and poses a concrete threat
that impermissible limitations would be imposed on the sovereign
people’s basic liberties.

Holder v. Humanitarian Law Project, 561 U. S. 1 (2010).
Southern Hemisphere Engagement Network, Inc. v. Anti-Terrorism Council, G. R. No.
178552; October 5, 2010.
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25
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51. In Disini vs. Secretary of Justice, the Court declared
certain provisions of R.A. No. 10175, a penal statute,
unconstitutional, because of their chilling effects on free speech. 26
R.A. No. 11479, while purporting to regulate terrorist conduct,
actually has several provisions proscribing speech:
a. Section 5 penalizes the act of “threat to commit
terrorism”;
b. Section 6 prohibits “planning, training, preparing,
and facilitating the commission of terrorism” includes
among the punishable acts “possessing objects
connected with the preparation for the commission of
terrorism, or collecting or making documents
connected with the preparation of terrorism”;
c. Section 8 penalizes “proposal to commit terrorism”;
d. Section 9 prohibits “inciting to commit terrorism,”
which is defined as committed “by means of speeches,
proclamations, writings, emblems, banners or other
representations tending to the same end”;
e. Section 10, on “recruitment to and membership in a
terrorist organization,” covers “publishing an
advertisement or propaganda for the purpose of
recruiting persons xxx” [sec. 10 (a)] and “publishing
an advertisement or propaganda containing any
information relating to the place at which or the
manner in which persons may make applications to
serve or obtain information relating to service in any
capacity in or with such armed force or relating to the
manner in which such persons may travel to a foreign
state for the purpose of serving in any capacity in or
with such armed force”;
f. Section 12 penalizes “providing material support to
terrorists,” where material support is defined in
Section 3 (e) as including “training, expert advice or
assistance”
52. Furthermore, Section 16 of R.A. No. 11479 provides for
the “surveillance of suspects and interception and recording of
communications” of persons suspected of committing any of the acts
penalized by the said law. This infringes both freedom of speech27
and the inviolability of the privacy of communication and

26
27

Disini v. Secretary of Justice, G. R. No. 203335; February 11, 2014.
CONST. Art. III, Sec. 4.
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correspondence28, as provided in Article III, Section 3 of the 1987
Constitution.
53. This renders the law susceptible to a facial challenge to
its validity. R.A. No. 11479 suffers from the defect of vagueness, in
that it fails to give fair notice on the prohibited conduct, leaving its
subjects to necessarily guess at its meaning and differ as to its
application. In Southern Hemisphere vs. Anti-Terrorism Council,
the Court elucidated that “[a] statute or act suffers from the defect
of vagueness when it lacks comprehensible standards that men of
common intelligence must necessarily guess at its meaning and
differ as to its application.”29 It is repugnant to the Constitution in
two respects: “(1) it violates due process for failure to accord
persons, especially the parties targeted by it, fair notice of the
conduct to avoid; and (2) it leaves law enforcers unbridled discretion
in carrying out its provisions and becomes an arbitrary flexing of
the Government muscle.”30
54. In U.S. jurisprudence, the “O’Brien test” has been held
as the standard in defining what constitutes “speech” for purposes
of applying the void-for-vagueness doctrine. In the case United
States v. O’Brien, burning a draft card on the steps of a Boston
courthouse as a form of protest against US involvement in the
Vietnam War was held to be an “expressive activity.”31 However,
the U.S. Supreme Court held that O’Brien was actually punished
for his conduct (burning the card) and not for the content of what
he was trying to express through this act (opposition to the war).
Thus, the case established a test for analyzing cases in which both
speech and conduct are present: “[A] government regulation is
sufficiently justified if it is within the constitutional power of the
Government; if it furthers an important or substantial
governmental interest; if the governmental interest is unrelated to
the suppression of free expression; and if the incidental restriction
on alleged First Amendment [free speech] freedoms is no greater
than is essential to the furtherance of that interest.”32 (emphasis
supplied)
55.

The test has been applied in a line of subsequent cases:
Texas v. Johnson, held that symbolic acts may constitute speech.
The Court overturned a conviction for flag burning, as the act was
CONST. Art. III, Sec. 3.
Southern Hemisphere Engagement Network, Inc., supra note 25.
30 Estrada vs. Sandiganbayan, G.R. No. 148560, November 19, 2001.
31 United States v. O’Brien, 391 U.S. 367 (1968).
32 O’Brien, supra note 31.
28
29
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“sufficiently imbued with elements of communication to implicate
the First Amendment.”33 In Buckley v. Valeo, the Court ruled that
money (in the form of campaign donations or expenditures) can be
considered speech.34 In Doe v. Reed, signing a petition for a state
referendum was found to be “speech” within the meaning of the
First Amendment.35 In fact, in Brandenburg v. Ohio, it was held
that even incitement can be protected speech: the U.S. Supreme
Court ruled that the First Amendment protects advocating the use
of force or lawbreaking “except where such advocacy is directed to
inciting or producing imminent lawless action and is likely to incite
or produce such action.”36
56. Clearly, the above-cited provisions in R.A. No. 11479
deal not only with criminally proscribed conduct, but with speech.
Acts such as publication of advertisements, making speeches,
displaying banners, and the like, normally fall within the ambit of
the constitutional guarantee of freedom of expression. As the lines
between allowable and prohibited conduct are so vaguely drawn in
the Anti-Terrorism Law, citizens seeking to exercise their free
speech rights within legal bounds are not provided with sufficient
notice as to how and when their acts of communication and
expression would contravene the broad provisions penalizing
various acts related to terrorism. Thus, despite the proviso in
Section 4 that “terrorism as defined in this section shall not include
advocacy, protest, dissent, stoppage of work, industrial or mass
action, and other exercises of civil and political rights, which are
not intended to cause death or serious physical harm to a person, to
endanger a person’s life, or to create a serious risk to public safety,”
R.A. No. 11479 has a chilling effect on legitimate expression of
grievances, public discourse on and criticism of government
policies, and other forms of speech that citizens in a democratic
society have the liberty to engage in – the freedom to do which is
enshrined in our Constitution.
57. Applying the O’Brien test to the factual antecedents
behind this Petition, while preventing and penalizing terrorist acts
is a valid governmental interest, the concurrent chilling effect on
free speech of R.A. No. 11479 presents an unacceptable limitation
of fundamental rights that is unjustified by such interest. The
above-cited provisions, while purportedly pertaining to crimes
related to terrorism, actually target acts of constitutionally
Texas v. Johnson, 491 U.S. 397 (1989).
34 Buckley v. Valeo, 424 U.S. 1 (1976).
35 Doe v. Reed, 561 U.S. 186 (2010).
36 Brandenburg v. Ohio, 395 U.S. 444 (1969).
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protected speech. This, along with the vagueness of the said law,
renders it constitutionally infirm and justifies a facial invalidation
of the statute.
58. While the Court has in the past declined to take the
recourse of an on-its-face invalidation of penal statutes,
emphasizing the “in terrorem” effect of such laws, the line between
criminal statutes and laws imposing a priori limitations on
constitutionally protected speech are, more often than not, blurred.
As in the instant case, the Anti-Terrorism Law’s in terrorem effect
extends and overreaches into a chilling effect on free speech. In
addition, the law enables State exercise of police power in curbing
terrorism in a manner that would also violate due process,
constitutionally guaranteed rights to freedom of assembly and
association, and equal protection of the law. Such a penal statute
must necessarily be open to facial invalidation, especially one so
blatantly violative of the fundamental protections afforded by the
Constitution. This ultimately falls under the power of the Court to
determine grave abuse of discretion amounting to lack or excess of
jurisdiction on the part of any branch or instrumentality of the
government, and the Court cannot shirk this duty.
59. Furthermore, a facial challenge is not only applicable to
free speech cases. As stated by the Honorable Court in its decision
in Imbong vs. Ochoa: “In United States (U.S.) constitutional law, a
facial challenge, also known as a First Amendment Challenge, is
one that is launched to assail the validity of statutes concerning not
only protected speech, but also all other rights in the First
Amendment. These include religious freedom, freedom of the press,
and the right of the people to peaceably assemble, and to petition
the Government for a redress of grievances xxx In this jurisdiction,
the application of doctrines originating from the U.S. has been
generally maintained, albeit with some modifications. While this
Court has withheld the application of facial challenges to strictly
penal statutes, it has expanded its scope to cover statutes not only
regulating free speech, but also those involving religious freedom,
and other fundamental rights. The underlying reason for this
modification is simple. For unlike its counterpart in the U.S., this
Court, under its expanded jurisdiction, is mandated by the
Fundamental Law not only to settle actual controversies involving
rights which are legally demandable and enforceable, but also to
determine whether or not there has been a grave abuse of
discretion amounting to lack or excess of jurisdiction on the part of
any branch or instrumentality of the Government. Verily, the
framers of Our Constitution envisioned a proactive Judiciary, ever
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vigilant with its duty to maintain the supremacy of the
Constitution.”37 (emphasis supplied)
60. Since R.A. No. 11479 impacts not only freedom of speech
but other fundamental rights such as due process, the right to
liberty, privacy of communication and correspondence, freedom of
association, and freedom of assembly, a facial challenge to its
validity on constitutional grounds is proper. Based on the above,
the instant Petition fulfills the requisite of an actual case or
controversy involving the constitutional validity of the AntiTerrorism Law of 2020, affecting the fundamental rights both of
petitioner ALG as well as of the general public.
B. Legal Standing
61. To begin with, locus standi or legal standing has been
defined as a right of appearance in a court of justice on a given
question. It requires that a party alleges such personal stake in the
outcome of the controversy as to assure concrete adverseness which
sharpens the presentation of issues, upon which the court depends
for illumination of difficult constitutional questions. Unless a
person has sustained or is in imminent danger of sustaining an
injury as a result of an act complained of, such party has no
standing.38
62. As a rule, a party is allowed to raise a constitutional
question when (1) s/he can show that s/he will personally suffer
some actual or threatened injury because of the allegedly illegal
conduct of the government; (2) the injury is fairly traceable to the
challenged action; and (3) the injury is likely to be redressed by a
favorable action.39
63. In this Petition seeking the pre-enforcement review of
R.A. No. 11479, Petitioner has the legal standing to challenge the
law’s constitutionality because it has a direct and personal stake in
the outcome of the implementation of the law, which, if unabated,
can translate into an immediate danger of direct injury, including
credible threats of prosecution. Petitioner asserts that the
fundamental rights of the people working for the provision of direct
developmental law services to the basic sectors and grassroot
Imbong, supra note 18.
38 Saturnino C. Ocampo, et. al. v. Rear Admiral Ernesto C. Enriquez, et. al., G.R. No.
225973, November 8, 2016.
39 PHAPI, supra note 8.
37
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communities all over the Philippines, the members of the latter
groups, its partner-organizations, persons associated with
Petitioner, its members or partners, as well as the public at large,
run the imminent risk of being victims of grave human right
violations by reason of the Constitutional infirmities that plague
R.A. No. 11479. The injury is not speculative nor imagined; it is
real, direct, and serious, as will be explained later.
64. Further, questioning the illegal enactment and
implementation of R.A. No. 11479 is a public right, since it involves
serious breaches of the fundamental law of the land, a situation
which grants a right of action based on public interest upon every
citizen and person in the country to seek immediate access to
redress.

Direct and Personal Stake; Immediate or Threatened Injury
65. Before discussing the imminent threat of direct injury to
Petitioner which will be brought about by the enforcement of R.A.
No. 11479, a reference to the 2019 Human Rights Council Report 40
might provide guidance on the role of civil society in the context of
counter-terrorism measures, and protecting civil society in the
exercise of its freedoms guaranteed by international human rights
law, which find parallel expression in the 1987 Constitution.
Briefly, the report, prepared by the UN Special Rapporteur on the
promotion and protection of human rights and fundamental
freedoms while countering terrorism (UNSRCT), cited the problem
of shrinking civic space and rampant restrictions of civic freedoms
by reason of the adoption of security measures to counter terrorism
and violent extremism since 2001. This is mainly due to the absence
of an explicit definition of terrorism by the UN Security Council,
which results in definitions of “terrorism” in municipal legislations
that are overbroad and vague, thereby allowing “States to adopt
highly intrusive, disproportionate and discriminatory measures,
notably to limit freedom of expression.” 41 Some of the identified
implications of these kind of laws are:
• “Repressive national measures against lawful nonviolent activities of civil society and the targeting of
“undesirable” individuals within civil society.
UN Human Rights Council Report, Impact of measures to address terrorism and violent
extremism on civic space and the rights of civil society actors and human rights defenders
- Report of the Special Rapporteur on the promotion and protection of human rights and
fundamental freedoms while countering terrorism, A/HRC/40/52 (Mar. 1, 2019).
41 Id.
40
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• National legal provisions that restrict rights that are
key to civil society: freedom of expression and
opinion, freedom of association, freedom of assembly,
and freedom of religion.
• Limiting civil society access to financial services,
refusal to open or arbitrary closure of bank accounts,
inordinate delays or termination of transactions, and
onerous administrative requirements.
• Instances of verbal criticism of and disagreement
with the State, the government, or its authorities
being considered as an act of terrorism.
• Governmental smear campaigns, through Statecontrolled media or through statements by public
officials whose objective is to delegitimize civil society
and
tarnish
their
reputation,
by
loosely
characterizing them as “terrorists,” implying that
they are “threats to national security” or “enemies of
the State.”
• Many activities of civil society, human rights
defenders, journalists, bloggers, and political
opponents falling under laws whose stated purpose is
to counter-terrorism, prevent and counter violent
extremism, and protect national security.
Existence of these measures, and their use against some
civil society actors is sufficient to silence those who are
targeted and send a message to all other civil society
actors that they too are at risk, creating a chilling effect
on civil society space.”42
The mentioned “chilling effect” in the UNSRCT briefer is true as
well in the case of R.A. No. 11479.
66. In the Philippine governance landscape, the role of civil
society and people’s organizations have been duly recognized and
protected under the 1987 Constitution under the following
provisions:

Human Rights Council, ‘Civil Society and Counter-Terrorism’, (2019) available at
https://www.ohchr.org/Documents/Issues/Terrorism/SR/UNSRCTbrieferCivilSocietyCT.p
df?fbclid=IwAR2iXYkRr9NGFz7vLB_CqyPLEtIx6QnfGRn6kw2xrZmiGom25Y5GLeomWQ
42
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Art. II, State Policies, Sec. 23. The State shall encourage
non-governmental, community-based, or sectoral
organizations that promote the welfare of the nation.
Art, III, Bill of Rights, Sec. 8. The right of the people,
including those employed in the public and private
sectors, to form unions, associations, or societies for
purposes not contrary to law shall not be abridged.
Art. XIII, Social Justice and Human Rights
Role and Rights of People’s Organizations
Sec. 15. The State shall respect the role of independent
people’s organizations to enable the people to pursue
and protect, within the democratic framework, their
legitimate and collective interests and aspirations
through peaceful and lawful means.
People’s organizations are bona fide associations of
citizens with demonstrated capacity to promote the
public interest and with identifiable leadership,
membership, and structure.
Sec. 16. The right of the people and their organizations
to effective and reasonable participation at all levels of
social, political, and economic decision-making shall not
be abridged. The State shall, by law, facilitate the
establishment of adequate consultation mechanisms.
67. These constitutional safeguards and guarantees are the
direct results of the experience of the country under the Martial
Law regime of Marcos, where civil society, non-government
organizations, people’s organizations and similar organizations
were contributors in raising the consciousness of the people relating
to democratic values and in in paving the way to the 1986 People
Power. The experience of civil society during the Martial Law years
logically concentrated on the assertion of civil and political rights,
but the same conditions also bear irreparable damage to economic,
social and cultural rights. A main feature of this recognition is the
grant to bona fide associations or organizations of citizens and the
people the fundamental freedom to participate in governance. This
political participation must and should include the right to
participate in seeking justice and redress through the judiciary,
30

hence, civil society must be given legal standing as part of political
participation in government.
68. In the context of counter-terrorism, the role of civil
society has also been recognized by the United Nations mechanisms
in contributing to the implementation of initiatives and responses
that address and prevent the factors that germinate terrorism. This
role is exemplified and experienced by Petitioner almost on a daily
basis. Yet, R.A. No. 11479 does nothing to exempt nor distinguish
these acts undertaken by civil society from “genuinely terrorist
acts” that would provide sufficient standards to avoid blanket
discretion or arbitrariness on the part of the implementing
agencies.
69. The Petitioner, ALG, is a coalition of eighteen (18) legal
resource non-governmental organizations stationed in different
parts of the country that engage in developmental or alternative
lawyering and work with the poor and marginalized groups in
different parts of the country. Both ALG and its members work
closely and directly engage with grassroots communities, both in
urban and rural areas, practically all over the country, where their
services are requested by providing legal services that adhere to the
principles and values of alternative or developmental law. These
grassroots communities belong to the basic sectors of Philippine
society, namely, women, indigenous communities, Muslim
communities, peasants, fisherfolks, children, workers in the
informal economy, to name a few. Developmental legal assistance
involves, among others, activities such as capacity building and
legal education of basic sectors, formation of paralegals, networking
with like-minded organizations, agencies and individuals, policy
research and advocacy and immersion in communities to better
understand the context of the poor and marginalized. ALG also
engages in meta-legal tactics, which are activities designed to
exercise the freedoms of assembly, speech and expression, as well
as petition the government for redress of grievances. These
activities take the form of rallies, demonstrations, protests,
marches and other concerted activities. All of these acts embody
speech in a public forum.
70. At the heart of developmental law is the empowerment
of these grassroots communities, the poor and the marginalized
through advancing a critique of law and society, and use of the law
by the poor to enforce and protect their rights, through programs
primarily concerned with the pursuit of public interest, respect for
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human rights, and promotion of social justice. In the performance
of this institutional paradigm, legitimate and innocent activities
that delve into the interpretations of the context and the
application of laws to the situations of the partners, clients or
beneficiaries of the services of ALG, where the ultimate outcome is
the empowerment of the communities, may be determined by
enforcers of R.A. No. 11479 to fall under the definition of “terrorism”
in light of issues concerning its legality, overbreadth and
vagueness.
71. The legality of the definition of “terrorism” under section
4 is highly questionable and presents threatened injury to ALG. As
will be explained extensively in succeeding discussion, R.A. No.
11479 uses overbroad, ambiguous, and imprecise terms such as
“intended to cause”, “intimidate”, “by its nature and context”,
“seriously destabilize or destroy fundamental political, economic or
social structures”, “create public emergency” and “seriously
undermine public safety”43, which are not defined under the law to
provide limits to government discretion and norms of conduct on
the part of the public. This grants too much enforcement discretion
to the Government, represented herein by the Respondent. This
grant of broad discretionary power on the government on what acts
constitute terrorism can effectively and significantly remove the
protection supposedly given to “advocacy, protest, dissent, stoppage
of work, industrial or mass action, and other similar exercises of
civil and political rights”44 as an exception to terrorist acts, which
will negatively impact on the performance of Petitioner of some, if
not most of its services, strategies and activities in asserting human
rights and empowering the sectors and communities. They will be
covered by the wide casting of the net of prohibited act. Given the
extreme counter-terrorism measures allowed under the law, e.g., 14
days of detention without bail and judicial interference,
surveillance without notice, proscription as a terrorist organization
ex parte, Petitioner is directly affected in terms of being “chilled” or
“clipped” in the performance of its legitimate functions of providing
legal services to the basic sectors and grassroot communities, as
well as run the risk of credible threat of prosecution on account of
its acts or activities that may unilaterally or arbitrarily be
considered as terrorism, sans the standards.
72. Further, the overbreadth of the definition under Sec. 4
runs counter to the criminal law principle that punishable offenses
43
44

Rep. Act No. 11479 (2020), Sec. 4.
Rep. Act No. 11479 (2020), Sec. 4.
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must be written with precision and clarity to inform any person
what is lawful or unlawful conduct under the law. This legal
infirmity can lead to the prosecution of activities being conducted
by Petitioner, and other activities which are not terrorist acts, as
understood in the international community and identified in the
UN Security Council Resolution 1566 (2004) 45, including some of
the activities in pursuit of capacitating and empowering the
communities.
73. This ambiguity also affects the “material support”
provision. In contrast to the petitioners in Southern Hemisphere,
Petitioner is now faced with a novel burden under Republic Act No.
11479, Section 13, in relation to Section 12, of said law which
effectively imposes a requirement on civil society groups, nongovernment organizations, and other entities engaging in publicinterest and human rights advocacy to seek State recognition in
order to ascertain that their activities fall within the humanitarian
exemption set forth in Section 13:
Sec. 13. Humanitarian Exemption – Humanitarian
activities undertaken by the International Committee of
the Red Cross (ICRC), the Philippine Red Cross (PRC),
and other state-recognized impartial humanitarian
partners or organizations in conformity with the
International Humanitarian Law (IHL), do not fall
within the scope of Section 12 of this Act.46
74. Lacking such State fiat, an organization’s activities may
fall within the scope of providing “material support to terrorism”
under Section 12:
Sec. 12. Providing Material Support to Terrorists – Any
person who provides material support to any terrorist
individual or terrorist organization, association or group
Under the UNSCR 1566 enjoins States to proscribe in domestic counter-terrorism
measures conduct which are “genuinely terrorist acts”, having the following three
characteristics:
• Committed, including against civilians, with the intent to cause death or serious
bodily injury, or taking of hostages; and
• Committed with the purpose to provoke a state of terror in the general public or in
a group of persons or particular persons, intimidate a population, or compel a
Government or an international organization to do or to abstain from doing any act;
and
• Constituting offenses within the scope of and as defined in the international
conventions and protocols relating to terrorism.
46 Rep. Act. No. 11479 (2020), Sec. 13.
45
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of persons committing any of the acts punishable under
Section 4 hereof, knowing that such individual or
organization, association, or group of persons is
committing or planning to commit such acts, shall be
liable as principal to any and all terrorist activities
committed by said individuals or organizations, in
addition to other criminal liabilities he/she or they may
have incurred in relation thereto.47
75. Considering the broad scope of advocacy and capacitybuilding on human rights, international humanitarian law, and
developmental legal aid undertaken by Petitioner, the very nature
of such work necessarily entails a close level of dialogue,
coordination, and awareness-raising with a wide variety of
stakeholders – including individuals, entities, representatives of
marginalized sectors, non-State groups, or parties to armed
conflicts whose activities and affiliations may heretofore be
proscribed by the said law. In this event, Petitioner faces a real
threat that their acts of providing “expert advice and assistance” to
such individuals or entities would be construed as violations of
Section 12, making them liable as principals to the crime of
terrorism and subject to the same penalties. R.A. No. 11479 does
not exempt bona fide civil society organizations from its purview.
76. In the U.S. case of Holder v. Humanitarian Law Project,
plaintiffs specifically intended to provide support to two Statedesignated “foreign terrorist organizations,” with such support
taking the form of, among others, financial contributions, legal
training, and political advocacy. The Court thus deemed the
plaintiffs’ claims justiciable, given that they “face ‘a credible threat
of prosecution’ and ‘should not be required to await and undergo a
criminal prosecution as the sole means of seeking relief.’”48
77. Petitioner requests the Honorable Court to take notice
of the practice of red-baiting, or red-tagging of supposed “enemies
of the State”, many of the targets having been subjected to
imminent vilification and/or actual cases. This phenomenon was
described by Justice Leonen in his dissenting opinion in the case of

Zarate v. Aquino III:

“This case involves the phenomenon of “red baiting.” It
is our version of McCarthyism.
47
48

Rep. Act. No. 11479 (2020), Sec. 12.
Holder, supra note 24.
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To make it easy for military and paramilitary units to
silence or cause untold human rights abuses on vocal
dissenters, government agents usually resort to
stereotyping or caricaturing individuals. This is
accomplished by providing witnesses who, under
coercive and intimidating conditions, identify the
leaders of organizations critical of the administration as
masterminds of ordinary criminal acts. Not only does
this make these leaders’ lives and liberties vulnerable, a
chilling effect on dissent is also generated among
similar-minded individuals.
Belief in communism has historically been used as a
bogey to create non-existent exigencies for purposes of
national security. History records the many human
rights violations that may have been caused by this
unsophisticated view of some in the echelons of military
power. History, too, teaches that toleration and the
creation of wider deliberative spaces are the more
lasting and peaceful ways to debunk worn-out
ideologies.
The use of the red bogey of communism may be what is
at work again today in the mountains of Northeastern
Mindanao.”49
78. The Honorable Court itself has recognized the
possibility that legal processes can be used against legitimate
actions of individual citizens and civil society groups when it
included provisions on strategic lawsuit against public
participation (SLAPP) in the Rules of Procedure for Environmental
Cases50. SLAPP is defined in the Rules as “an action whether civil,
criminal or administrative, brought against any person, institution
or any government agency or local government unit or its officials
and employees, with the intent to harass, vex, exert undue pressure
or stifle any legal recourse that such person, institution or
government agency has taken or may take in the enforcement of
environmental laws, protection of the environment or assertion of
environmental rights.”51 While the said Rules specifically cover
Zarate v. Aquino III, G.R. No. 220028, November 10, 2015. (J. Leonen, dissenting
opinion).
50 A.M. No. 09-6-8-SC, April 13, 2010.
51 A.M. No. 09-6-8-SC, Sec. 4 (g).
49

35

enforcement of environmental laws, protection of the environment
and assertion of environmental rights, the concept of SLAPP and
the possibility of bringing a legal action to harass or stifle any legal
recourse that a person or group has taken applies to legitimate
actions and assertions of rights outside the sphere of environmental
protection.
79. Absent any legal standards or criterion provided by the
law to determine what is prohibited terrorist act from legitimate
advocacy activities, and in light of deep-seated biases and
prejudices against certain sectors of society, Petitioner’s whole
range of work and services run the risk of being “suspected” or
“designated” as terrorist activities. Petitioner, or any of its
members, partners, beneficiaries, and clients, can be deemed
“proscribed organization” by the State within the law’s very broad
and practically unlimited discretion to determine terrorist acts, by
reason of the numerous actions, interactions and activities
conducted when Petitioner engages with their partner grassroots
communities and sectoral groups. Doubtless, Petitioner faces a
“credible threat of prosecution.”
80. As held in Holder v. Humanitarian Law Project, a preenforcement challenge of a criminal statute may be allowed if the
petitioners can demonstrate “a credible threat of prosecution” for
which reason, they “should not be required to await and undergo a
criminal prosecution as the sole means of seeking relief.”52
Public Right
81. In a litany of cases decided by the Supreme Court, it
was explained that the rule on legal standing is a procedural
matter which the Court has relaxed for non-traditional plaintiffs
like ordinary citizens, such as when the subject matter of the
controversy is of transcendental importance, of overreaching
significance to society, or of paramount public interest.53
82. In Bayan Muna v. Romulo, a case involving the
constitutionality of an executive agreement, the RP-US Surrender
Agreement, the Court ruled that:
Holder, supra note 24.
Biraogo v. Philippine Truth Commission of 2010, G.R. No. 192935, December 7, 2010
citing Social Justice Society v. Dangerous Drugs Board, et al., G.R. No. 157870,
November 3, 2008; Tatad v. Secretary of Department of Energy and De Guia v.
COMELEC, G.R. No. 124360, November 5, 1997.
52
53
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“Going by the petition, petitioner’s representatives

pursue the instant suit primarily as concerned citizens
raising issues of transcendental importance, both for the
Republic and the citizenry as a whole.
Xxx

In the case at bar, petitioner’s representatives have
complied with the qualifying conditions or specific
requirements exacted under the locus standi rule. As
citizens, their interest in the subject matter of the
petition is direct and personal. At the very least, their
assertions questioning the Agreement are made of a
public right, i.e., to ascertain that the Agreement did
not go against established national policies, practices,
and obligations bearing on the State’s obligation to the
community of nations.”54 (emphasis supplied)
83. In the case of David v. Macapagal-Arroyo, where ALG
was one of the petitioners, the Court mentioned that the plaintiff
who asserts a “public right” in assailing an allegedly illegal official
action, does so as a representative of the general public. It may be
a person who is affected no differently from any other person. It
could be suing as a “stranger,” or in the category of a “citizen xxx.”
In either case, it has to adequately show that it is entitled to seek
judicial protection. In other words, it has to make out a sufficient
interest in the vindication of the public order and the securing of
relief as a “citizen xxx.” The Court declared that the petitioner ALG
may be accorded standing to sue when the case involves
constitutional issues.55
84. In deciding the cited case, the Supreme Court was
emphatic when it ruled that “it must always be borne in mind that
the question of locus standi is but corollary to the bigger question
of proper exercise of judicial power. This is the underlying legal
tenet of the “liberality doctrine” on legal standing.”
85.

54
55

Similarly in Senate vs. Ermita, the Court held that:

Bayan Muna v. Romulo, G.R. No. 159618, February 1, 2011.
David v. Macapagal-Arroyo, G.R. No. 171396, May 3, 2006.
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“In filing their respective petitions, Chavez, the ALG
which claims to be an organization of citizens, and the
incumbent members of the IBP Board of Governors and
the IBP in behalf of its lawyer members, invoke their
constitutional right to information on matters of public
concern, asserting that the right to information,
curtailed and violated by E.O. 464, is essential to the
effective exercise of other constitutional rights and to
the maintenance of the balance of power among the
three branches of the government through the principle
of checks and balances.
It is well-settled that when suing as a citizen, the
interest of the petitioner in assailing the
constitutionality of laws, presidential decrees, orders,
and other regulations, must be direct and personal. In
Francisco v. House of Representatives, this Court held
that when the proceeding involves the assertion of a

public right, the mere fact that he is a citizen satisfies
the requirement of personal interest.”56 (emphasis
supplied)
86. In the case of Akbayan v. Aquino, the Court declared
that non-governmental organizations have legal standing to file the
petition in court as the petition is anchored upon the right of the
people to information on matters of public concern which is a public
right.57
87. In the same light, consistent with jurisprudence, it
logically follows that ALG has sufficient legal standing to file the
petition in court (questioning the constitutionality of the AntiTerrorism Act) as the Petition is anchored upon the right of the
people, particularly the right to liberty and freedom of expression,
which are public rights.
88. Indubitably, the ALG, which is filing this petition as an
aggrupation of concerned citizens, has the required legal standing
since the issue concerns a public right. It is sufficient that the
Petitioner is a citizen and has an interest in the execution of the
laws more so in questioning the provisions of R.A. No. 11479 which
shows the imminence and clarity of the threat to fundamental
56
57

Senate v. Ermita, G.R. No. 169777, April 20, 2006.
Akbayan v. Aquino, G.R. No. 170516, July 16, 2008.
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constitutional rights. As part of the constituency of the Philippines,
Petitioner is also filing this action to assert a public right by reason
of serious breaches of the Constitution and the rule of law.
89. The
Court’s
pronouncements
reiterating
the
requirement of legal standing to allow a constitutional challenge,
i.e., the “personal and substantial interest in a case such that the
party has sustained or will sustain direct injury as a result of the
governmental act that is being challenged,” must be read to be in
synch with the pronouncement made by the Court in the case of

Association of Medical Clinics for Overseas Workers, Inc. v. GCC
Approved Medical Centers Association, Inc. which held that:
“The necessity of a person's standing to sue derives from
the very definition of judicial power. Judicial power
includes the duty of the courts to settle actual
controversies involving rights which are legally
demandable and enforceable. Necessarily, the person

availing of a judicial remedy must show that he
possesses a legal interest or right to it, otherwise, the
issue presented would be purely hypothetical and
academic. This concept has been translated into the
requirement to have "standing" in judicial review, or to
be considered as a "real-party-in-interest" in civil
actions, as the "offended party" in criminal actions and
the "interested party" in special proceedings.

While the Court follows these terms closely in both nonconstitutional cases and constitutional cases under the
traditional mode, it has relaxed the rule in
constitutional cases handled under the expanded
jurisdiction mode in the latter case, a prima

facie showing that the questioned governmental act
violated the Constitution, effectively disputably shows
an injury to the sovereign Filipino nation who
approved the Constitution and endowed it with
authority, such that the challenged act may be
questioned by any Philippine citizen before the Supreme
Court. In this manner, the "standing" requirement is
relaxed compared with the standard of personal stake or
injury that the traditional petition requires.”58
(emphasis supplied.)

58

Association of Medical Clinics for Overseas Workers, Inc., supra note 10.
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This same case further explained that “the prima facie showing of
grave abuse of discretion in constitutional cases also implies that
the injury alleged is actual or imminent, and not merely
hypothetical.”
90.

In Bayan Muna v. Romulo, the Court explained:

“Locus standi is "a right of appearance in a court of
justice on a given. question." Specifically, it is "a party's
personal and substantial interest in a case where he has
sustained or will sustain direct injury as a result" of the
act being challenged, and "calls for more than just a
generalized grievance.” The term "interest" refers to
material interest, as distinguished from one that is
merely incidental. The rationale for requiring a party
who challenges the validity of a law or international
agreement to allege such a personal stake in the
outcome of the controversy is "to assure the concrete
adverseness which sharpens the presentation of issues
upon which the court so largely depends for illumination
of difficult constitutional questions.

Locus standi, however, is merely a matter of procedure
and it has been recognized that, in some cases, suits are
not brought by parties who have been personally injured
by the operation of a law or any other government act,
but by concerned citizens, taxpayers, or voters who
actually sue in the public interest. Consequently, in a
catena of cases, this Court has invariably adopted a
liberal stance on locus standi.”59
91. Thus, for a person to have locus standi in public suits,
it is important that the plaintiff who represents the general public
must adequately show the entitlement to judicial protection and
the existence of sufficient interest in the vindication of the
asserted public right. In this Petition, as will be further explained,
the Petitioner has clearly demonstrated entitlement to judicial
protection and sufficient interest in the vindication of the asserted
public right.

59

Bayan Muna, supra note 54.
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Taxpayer’s Suit
92. The implementation of R.A. No. 11479 involves the
appropriation and expenditure of public funds. Aside from funds
needed for the general operations of the Anti-Terrorism Council,
Sec. 46 of R.A. No. 11479 provides that the Anti-Terrorism Council
shall have the authority to grant monetary rewards and other
incentives to informers who give vital information leading to the
apprehension, arrest, detention, prosecution, and conviction of
person or persons found guilty for violation of any of the prohibited
acts. Petitioner is also filing this as a taxpayer’s suit in view of the
express appropriation of money to be given to informants or assets,
which, given the lack of properly perceivable standards on what
constitutes terrorist acts, will be paid using tax money to the
prejudice of ordinary taxpayers.
The case of Pascual v. Secretary of Public Works, cited
in Demetria v. Alba, is authority in support of this understanding
of Petitioner's locus standi as taxpayer. Thus:
93.

"Again, it is well-settled that the validity of a statute
may be contested only by one who will sustain a direct
injury in consequence of its enforcement. Yet, there are
many decisions nullifying at the instance of taxpayers,
laws providing for the disbursement of public funds,
upon the theory that 'the expenditure of public funds by
an officer of the state for the purpose of administering
an unconstitutional act constitutes a misapplication of
such funds which may be enjoined at the request of a
taxpayer. Although there are some decisions to the
contrary, the prevailing view in the United States is
stated in the American Jurisprudence as follows:
'In the determination of the degree of interest essential
to
give
the
requisite
standing
to
attack
the constitutionality of a statute, the general rule is that
not
only
persons
individually
affected,
but
also taxpayers have sufficient interest in preventing the

illegal expenditures of moneys raised by taxation and
may therefore question the constitutionality of statutes
requiring expenditure of public moneys. [11 Am. Jur.
761, Emphasis supplied.]"60
60

Pascual v. Secretary of Public Works, G.R. No. 71977, February 27, 1987.
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In Kapatiran ng mga Naglilingkod sa Pamahalaan ng
Pilipinas, Inc. vs. Tan, reiterated in Basco vs. Philippine
Amusements and Gaming Corporation, the Supreme Court also
stated:
94.

“Objections to taxpayers' suits for lack of sufficient
personality standing or interest are, however, in the
main procedural matters. Considering the importance to
the public of the cases at bar, and in keeping with the
Court's duty, under the 1987 Constitution, to determine
whether or not the other branches of government have
kept themselves within the limits of the Constitution
and the laws and that they have not abused the
discretion given to them, this Court has brushed aside
technicalities of procedure and has taken cognizance of
these petitions.”61
95. Clearly, Petitioner ALG has sufficient interest in
preventing the illegal expenditures of moneys raised by taxation
and may therefore question the constitutionality of R.A. No. 11479
requiring expenditure of public moneys. The expenditure of public
funds by government officials for the purpose of implementing an
unconstitutional act constitutes a misapplication of such funds
which may be enjoined at the request of a taxpayer.
Transcendental Importance
In the case of Association of Medical Clinics for Overseas
Workers, Inc. v. GCC Approved Medical Centers Association, the
Court held that:
96.

“The relaxation of the standing requirement has
likewise been achieved through the application of the
"transcendental importance doctrine" under the
traditional mode for constitutional cases. (Under the
traditional mode, "transcendental importance" not only
relaxes the standing requirement, but also allows
immediate access to this Court, thus exempting the
petitioner from complying with the hierarchy of courts
requirement.)”62
61
62

G.R. No. 91649, May 14, 1991.
Association of Medical Clinics for Overseas Workers, Inc., supra note 10.
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97. While it is true that “transcendental importance” is not
defined in our jurisprudence, the Court stated in the case of In the

Matter of: Save the Supreme Court Judicial Independence and
Fiscal Autonomy Movement v. Abolition of Judiciary Development
Fund (JDF) and Reduction of Fiscal Autonomy, citing Francisco v.
House of Representatives, that:
“There being no doctrinal definition of transcendental
importance, the following instructive determinants
formulated by former Supreme Court Justice Florentino
P. Feliciano are instructive: (1) xxx (2) the presence of a
clear case of disregard of a constitutional or statutory
prohibition by the public respondent agency or
instrumentality of the government; (3) xxx”63
98. There is transcendental interest in this case to justify
the relaxation of technical rules. The transcendental importance of
the issues involved here, amounting to compelling public interests
by reason of serious breaches of the 1987 Constitution and
transgressions of fundamental freedoms like liberty, security,
privacy and due process, warrants that the Court should set aside
the technical defects, if any, and take primary jurisdiction over the
petition at bar.
99. It cannot be doubted that the validity of R.A. No. 11479
is a judicial question which is of paramount importance to the
Filipino people. To paraphrase Justice Laurel, “the whole of
Philippine society now waits with bated breath the ruling of this
Court on this very critical matter. The petitions thus call for the
application of the "transcendental importance" doctrine, a
relaxation of the standing requirements for the petitioners…xxx"
Overbreadth
100. As a final exemption to the traditional understanding of
locus standi, the Supreme Court held in White Light v. City of
Manila:

In the Matter of: Save the Supreme Court Judicial Independence and Fiscal Autonomy
Movement v. Abolition of Judiciary Development Fund (JDF) and reduction of Fiscal
Autonomy, UDK - 15143, January 21, 2015, citing Francisco v. House of Representatives,
G.R. No. 160261, November 10, 2003.
63
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“In overbreadth analysis, challengers to government
action are in effect permitted to raise the rights of third
parties. Generally applied to statutes infringing on the
freedom of speech, the overbreadth doctrine applies
when
a
statute
needlessly
restrains
even
constitutionally guaranteed rights. In this case, the
petitioners claim that the Ordinance makes a sweeping
intrusion into the right to liberty of their clients.”64
101. Further, in Disini Jr. v. Secretary of Justice, the
relaxation of the rule was allowed:
“But this rule admits of exceptions. A petitioner may for
instance mount a "facial" challenge to the
constitutionality of a statute even if he claims no
violation of his own rights under the assailed statute
where it involves free speech on grounds of overbreadth
or vagueness of the statute. The rationale for this
exception is to counter the "chilling effect" on protected
speech that comes from statutes violating free speech. A
person who does not know whether his speech
constitutes a crime under an overbroad or vague law
may simply restrain himself from speaking in order to
avoid being charged of a crime. The overbroad or vague
law thus chills him into silence.”65

C. Raised at earliest opportunity
102. This Petition is a pre-enforcement challenge to R.A. No.
11479, hence raising constitutional challenges at the earliest
opportunity to ensure the protection of every right against
unwarranted government intrusion.

D. Lis mota
103. In explaining the requisite of lis mota, the Court held
that, “the fourth requirement to satisfy before this Court will
undertake judicial review — means that the Court will not pass
upon a question of unconstitutionality, although properly
presented, if the case can be disposed of on some other ground,
64
65

White Light v. City of Manila, G.R. No. 122846, January 20, 2009.
Disini, supra note 28.
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such as the application of the statute or the general law. The
petitioner must be able to show that the case cannot be legally
resolved unless the constitutional question raised is
determined. This requirement is based on the rule that every law
has in its favor the presumption of constitutionality; to justify its
nullification, there must be a clear and unequivocal breach of
the Constitution, and not one that is doubtful, speculative, or
argumentative.”66
104. Petitioner alleges that R.A. No. 11479 infringes on
fundamental freedoms, Constitutional power boundaries and
basic criminal law principles, for which reason, it results in grave
breaches of the Constitution and the law, hence enforcement must
be enjoined and cannot be allowed. Given the grave repercussions
that will befall upon the constituency of the Philippines by reason
of the cited Constitutional and legal infirmities, there is no other
means by which these serious implications can be resolved but to
address the constitutionality of R.A. No. 11479.

THE ANTI-TERRORISM ACT (R.A.
NO. 11479) IS NULL AND VOID FOR
DIRECTLY CONTRAVENING
ARTICLE III, SECTION 1, OF THE
CONSTITUTION; DUE PROCESS;
VOID FOR VAGUENESS
Vagueness as Applied to Penal Statues
105. The rule that penal statutes must be precise and clear in
defining the proscribed conduct goes into the heart of the due
process guarantee. In People v. Dela Piedra, the Court said:
“Due process requires that the terms of a penal statute
must be sufficiently explicit to inform those who are
subject to it what conduct on their part will render them
liable to its penalties. A criminal statute that "fails to
give a person of ordinary intelligence fair notice that his
contemplated conduct is forbidden by the statute," or is
so indefinite that "it encourages arbitrary and erratic
arrests and convictions," is void for vagueness. The
constitutional vice in a vague or indefinite statute is the
injustice to the accused in placing him on trial for an
66

Garcia v. Executive Secretary, G.R. No. 157584, April 2, 2009.
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offense, the nature of which he is given no fair
warning.”67
105. As a rule, a statute or act may be said to be vague when
it lacks comprehensible standards that men “of common
intelligence must necessarily guess at its meaning and differ as to
its application.”68 It is repugnant to the Constitution in three
respects: “(1) it violates due process for failure to accord persons,
especially the parties targeted by it, fair notice of the conduct to
avoid; and (2) it becomes an arbitrary flexing of the Government
muscle by according law enforcers unbridled discretion in carrying
out its provisions.”69
106. That the terms of a penal statute designating an offense
must be sufficiently explicit to inform those who are subject to it
what conduct on their part will render them liable to its penalties
is a well-recognized requirement, consonant alike with ordinary
notions of fair play and the settled rules of law; and a statute which
either forbids or requires the doing of an act in terms so vague that
men of common intelligence must necessarily guess at its meaning
and differ as to its application violates the first essential
requirement of due process of law.70 As aptly articulated in the case
of Connally v. General Const.,
“The citizen cannot be held to answer charges based
upon penal statutes whose mandates are so uncertain
that they will reasonably admit of different
constructions. A criminal statute cannot rest upon an
uncertain foundation. The crime, and the elements
constituting it, must be so clearly expressed that the
ordinary person can intelligently choose, in advance,
what course it is lawful for him to pursue. Penal statutes
prohibiting the doing of certain things, and providing a
punishment for their violation, should not admit of such
a double meaning that the citizen may act upon the one
conception of its requirements and the courts upon
another.”71
People v. Dela Piedra, G.R. No. 121777, January 24, 2001.
People v. Nazario, G.R. No. L-44143, August 3, 1988.
69 Id.
70 Conally, Commissioner of Labor of Oklahoma, et al. v. General Const. Co., 269 U.S.
385 (1926). See also International Harvester Co. v. Kentucky, 234 U. S. 216, 221, 34 S.
Ct. 853, 58 L. Ed. 1284; Collins v. Kentucky, 234 U. S. 634, 638, 34 S. Ct. 924, 58 L. Ed.
1510.
71 Conally, Commissioner of Labor of Oklahoma, et al. v. General Const. Co., 269 U.S.
385 (1926).
67
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107. The Inter-American Court of Human Rights (IACHR)
has passed upon issues involving anti-terrorism definitions and the
proceedings involved in its criminal proceeding, particularly
looking into both the formal and substantive legality of any conduct
that a State will criminalize. The IACHR “considers that crimes
must be classified and described in precise and unambiguous
language that narrowly defines the punishable offense, thus giving
full meaning to the principle of nullum crimen nulla poena sine lege
praevia in criminal law.”72 In Cantoral-Benavides v. Peru (2000),
citing Petruzzi and others v Peru (1999), the IACHR passed upon
the legal effect of the similarity of the newly decreed crimes of
terrorism and “treason against the fatherland” and held that:
“155. In light of the provisions transcribed above, the
Court considers that the definitions of the crimes of
terrorism and treason against the fatherland do not
clearly describe the criminal acts in question, the
elements used in their commission, the objects or assets
against which they are directed, and the impact they
have on society. Also, the inclusion of such broad
methods of participation in the commission of the
corresponding crime, such as those covered in Article 2
of Decree Law25.659, alters the definition of the
perpetrator of treason against the fatherland, bringing
this crime and the crime of terrorism so close together
that they become one.
156. As the Court asserted on an earlier occasion, the
“existence of common elements [in the crimes of
terrorism and treason against the fatherland] and the
lack of precision in drawing a line between both affects
the legal situation of the accused in different ways: the
applicable sanction, the competent tribunal and
corresponding trial.”
157. In defining the crimes, it is necessary to keep the
principle of criminal legality in mind; in other words,
a clear definition of the illegal conduct, which sets forth
its elements and makes it possible to distinguish it from
non-punishable behavior or illegal activities punishable
Inter-American Court of Human Rights (IACHR), Case of Castillo Petruzzi et al. v. Peru
(May
30,
1999),
para
121.
available
at
http://www.corteidh.or.cr/docs/casos/articulos/seriec_52_ing.pdf.
72
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with non-criminal measures. Ambiguity in the
definition of the crime creates doubt and gives
authorities discretion, which is particularly undesirable
when establishing the criminal liability of individuals
and imposing sentences that have a serious impact on
fundamental rights such as life or liberty.”73
108. This Honorable Court has in the past adopted findings
and conclusions of the IACHR and made it part of the law of the
land.
109. To successfully impugn the validity of a penal law, it is
imperative that the act must be utterly vague on its face, that is to
say, it cannot be clarified by either a saving clause or by
construction. Thus, in Coates v. City of Cincinnati, the U.S.
Supreme Court struck down an ordinance that had made it illegal
for "three or more persons to assemble on any sidewalk and there
conduct themselves in a manner annoying to persons passing by"
because the ordinance imposed no standard at all "i.e. one may
never know in advance what 'annoys some people but does not
annoy others.”74
110. This doctrine, however, cannot be invoked against
statutes that are merely couched in imprecise language but which
nonetheless specify a standard though defectively phrased; or to
those that are apparently ambiguous yet fairly applicable to certain
types of activities.75 The first may be "saved" by proper
construction, while no challenge may be mounted as against the
second whenever directed against such activities.76
111. To determine the vague-on-its-face invalidity of a penal
statute, the United States Supreme Court has laid down three
inter-related tests: First, does that assailed statute give a "fair
notice" or warning to ordinary citizens as to what is criminal
conduct and what is lawful conduct? In other words, is the statute
so vague that ordinary citizens must necessarily guess as to its
meaning and differ as to its application? Second, is the statute so
vague that it prescribes no ascertainable standard of guilt to guide
courts in judging those charged of its violation? Third, is the statute

IACHR, supra note 72.
74 Nazario, supra note 68, citing Coates v. City of Cincinnati, 402 U.S. 611 (1971).
75 Nazario, supra note 68.
76 Id.
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so vague that law enforcers - the police and prosecutors - can
arbitrarily or selectively enforce it?
112. In the present petition, the Petitioner assails the
validity of Sections 4, 5, 6, 9, 10, of RA 11479 for their facial
ambiguity. The Petitioner explains below specific arguments for
each provision:
Sections 4 and 5
113. Section 4 of RA 11479 defines terrorism as follows:
SEC. 4. Terrorism. - Subject to Section 49 of this Act,
terrorism is committed by any person who within or
outside the Philippines, regardless of the stage of
execution;
(a) Engages in acts intended to cause death or serious
bodily injury to any person, or endangers a
person’s life;
(b) Engages in acts intended to cause extensive
damage or destruction to a government or public
facility, public place or private property:
(c) Engages in acts intended to cause extensive
interference with, damage or destruction to critical
infrastructure;
(d) Develops, manufactures, possesses, acquires,
transports, supplies or uses weapons, explosives or
of biological, nuclear, radiological or chemical
weapons (sic); and
(e) Release of dangerous substances, or causing fire,
floods or explosions
when the purpose of such act, by its nature and context,
is to intimidate the general public or a segment thereof,
create an atmosphere or spread a message of fear, to
provoke or influence by intimidation the government or
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any of its international organization, or seriously
destabilize or destroy the fundamental political,
economic, or social structures of the country, or create a
public emergency or seriously undermine public safety,
shall be guilty of committing terrorism.
114. R.A. No. 11479 retains the formula in the Human
Security Act, R.A. No. 9372, for defining terrorism, which is a
combination of conduct and purpose. Unlike the Human Security
Act, however, which contains in its definition of “terrorism” an
enumeration of predicate crimes that are already defined and
penalized under the Revised Penal Code and special laws, R.A. No.
11479 does not contain a list of previously defined predicate crimes.
Instead, Section 4 of R.A. 11479 contains an enumeration of 5
categories or sets of acts that will constitute terrorism if committed
for the purpose of intimidating the general public or a segment
thereof, creating an atmosphere or spreading a message of fear,
provoking or influencing by intimidation the government or any of
its international organization, seriously destabilizing or destroying
the fundamental political, economic, or social structures of the
country, creating a public emergency, or seriously undermining
public safety.
115. A closer look at the enumerated items, especially the
first three sub-paragraphs of Section 4, reveals multiple layers of
ambiguity in the definition.
116. The first three items in the enumeration have the same
phraseology. Each starts with the clause, “engages in acts intended
to cause”. The difference among the three items lies in the intended
effect or result of the “acts”. The first item refers to death, bodily
injury, or seriously endangering a person’s life. The second item
refers to damage or destruction to property. The third item refers
to extensive interference with, or damage or destruction to, critical
infrastructure.
117. As formulated, the law makes the intended result of the
“acts” an essential component of the definition of the crime of
“terrorism”. But the intended result is not the prohibited act under
the law. It is not the act of causing death, for example, that is
penalized as “terrorism”. In fact, based on the definition, there is no
need for the intended result to actually materialize. Simply put,
even if the intended result is not achieved, i.e., not actually caused,
the crime of terrorism could still be committed.
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118. What then is prohibited by the law as “terrorism”? The
law does not specify, insofar as the first three sub-paragraphs of
Section 4 are concerned. R.A. 11479 merely uses the nebulous term
“acts”. As to what types of “acts” are contemplated, the law does not
identify. Is the definition limited only to violent acts? The law does
not distinguish. Under the law, “terrorism” is committed simply by
“engaging in acts”.
119. Worse, the only qualification R.A. No. 11479 makes on
the hazy term “acts” is the intent to cause any of the outcomes
enumerated in Section 4. In the absence of an actual result,
however, as the realization of the outcome is not the critical
element, the determination of the commission of the predicate
offense of terrorism is anchored on the amalgamation of the
nebulous “acts” and the abstract “intent”. The opacity of the
definition does not end there.
120. Under R.A. No. 11479, the predicate conduct (“acts”)
must be committed for the purpose of terrorizing, i.e., intimidating
the general public or a segment thereof, creating an atmosphere or
spreading a message of fear, provoking or influencing by
intimidation the government or any of its international
organization, seriously destabilizing or destroying the fundamental
political, economic, or social structures of the country, creating a
public emergency, or seriously undermining public safety. By
adding purpose as an element of the crime, R.A. No. 11479 further
complicates and obscures the definition.
121. Taking the different components of the definition in
Section 4 collectively, it is clear that the law prohibits and penalizes
unspecified “acts” combined with an intent (to cause the outcomes
enumerated) and further merged with a purpose (to terrorize).
122. Similar to the outcomes with respect to the phrase
“intended to cause” in the first three sub-paragraphs of Section 4,
the enumerated purposes of the “acts” in the last portion of
definition need not be actually achieved. The law does not penalize
the act of actually causing a public emergency, for example. What
is penalized is the commission of “acts” with the purpose of causing
a public emergency. The definition does not require that a public
emergency be actually caused by the “acts”. The law merely
requires that such public emergency be the purpose of the “acts”.
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123. How then is the purpose of the “acts” determined? The
definition gives an answer – “by its nature and context” – which
does not really mean anything. It begs the question. It gives a
tenuous basis for the determination of an abstract concept. In
making the purpose an essential element of the offense, the law
makes the fallacious assumption that the purpose is evident from
the nature of the unspecified “acts” committed.
124. In sum, R.A. No. 11479’s definition of “terrorism”
engages in a circuitous interlinkage of one vague term after
another. The ambiguity caused by the lack of specificity in the acts
prohibited, and the absence of any parameters in ascertaining
intent and purpose, certainly leads to the lack of any objective
standard to actually determine guilt, or to guide law enforcers in
its enforcement. Section 4 of RA 11479, by its highly unusual
formulation through the use of nebulous terms in the very
definition of the crime, gives law enforcement officers a very wide
net in undertaking authorized actions under the law and making
arrests.
125. The last two sub-paragraphs of Section 4, while different
in formulation from the first three sub-paragraphs (in that they do
not use the “acts intended” term), suffer from the same vagueness.
Even if the predicate acts are specified (manufacturing of weapons
or release of dangerous substances, for example), the definition
combines such acts with the terrorizing purpose. Aside from
making “nature and context” as the determining standard for
ascertaining the purpose of the predicate acts, the definition uses
overbroad, ambiguous and imprecise terms to describe the purpose,
such as “intimidate,” “seriously destabilize or destroy fundamental
political, economic or social structures,” “create public emergency”
and seriously undermine public safety”. This formulation grants
too much enforcement discretion to the government officers.
126. In United States v. Capital Traction Co., where a statute
making it an offense for any street railway company to run an
insufficient number of cars to accommodate passengers 'without
crowding' was held to be void for uncertainty, the United States
Supreme Court reasoned that:
“What shall be the guide to the court or jury in
ascertaining what constitutes a crowded car? What may
be regarded as a crowded car by one jury may not be so
considered by another. What shall constitute a sufficient
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number of cars in the opinion of one judge may be
regarded as insufficient by another. * * * There is a total
absence of any definition of what shall constitute a
crowded car. This important element cannot be left to
conjecture, or be supplied by either the court or the jury.
It is of the very essence of the law itself, and without it
the statute is too indefinite and uncertain to support an
information or indictment. * * * The dividing line
between what is lawful and unlawful cannot be left to
conjecture. The citizen cannot be held to answer charges
based upon penal statutes whose mandates are so
uncertain that they will reasonably admit of different
constructions. A criminal statute cannot rest upon an
uncertain foundation. The crime, and the elements
constituting it, must be so clearly expressed that the
ordinary person can intelligently choose, in advance,
what course it is lawful for him to pursue. Penal statutes
prohibiting the doing of certain things, and providing a
punishment for their violation, should not admit of such
a double meaning that the citizen may act upon the one
conception of its requirements and the courts upon
another.”77
127. Rather than anchoring the terroristic purpose on the
concrete “gravity of the effect of the conduct itself”, such as for
instance, actually causing the intimidation of the general public,
the spreading of a message of fear, or actually provoking or
influencing by intimidation the government or any of its
international organization, the drafters of R.A. No. 11479 made a
methodical retreat and used the indefinable abstract phraseology
of nature and context to ascertain purpose, to unduly expand the
scope of R.A. No. 11479 and cover unspecified acts, which, although
they did not result in any harm, or may not have been intended to
do so, in the first place, may, in the wide discretion of law
enforcement officials, be considered terrorism.
128. Similarly, Section 5 of R.A. No. 11479, which defines
Threat to Commit Terrorism (and penalizes it with 12 years of
imprisonment), suffers from the fatal ambiguity inasmuch as it
relies on Section 4 to qualify the supposed threat to be committed.
Even then, the use of the word threaten, under Section 5 of R.A. No.
11479 fails to provide sufficient standards for “suspicion”,
designation, proscription, arrest and conviction by law enforcers
77
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and other government officials, as the case may be. Specifically,
although the word threaten means “an expression of intention to do
something”, this provision does not contain any objective threshold
that would guide officers in conducting arrests.
129. The fatal ambiguity of Sections 4 and 5 becomes more
apparent, when interpreted in the context of acts intended to cause
extensive interference, and constitutionally protected conduct that,
by their nature, is inflammatory and can cause extensive
interference. Although Section 4 of R.A. No. 11479 expressly
excludes from its application the exercise of civil and political
rights, its determination remains solely with law enforcement
officials, that is, based on the assessment of the nature and context
of the government’s abstraction. By combining the ambiguity of
what conduct qualifies as intended to cause extensive interference,
with the tenuous threshold of nature and context, the provision
produces more unpredictability and arbitrariness than the limits of
the due process clause.
130. Admittedly, this provision exempts from its coverage
advocacy, protest, dissent, stoppage of work, industrial mass action,
and other similar exercises of civil and political rights which are not
intended to cause death, or serious physical harm to a person, to
endanger a person’s life or create a serious risk to public safety. By
expressly exempting these conducts from terrorism’s coverage,
Congress recognized the danger its ambiguous definition posed on
constitutionality protected conduct. This clause, however, is
insufficient to cure the fatal defect of the present provision
inasmuch as it would give law enforcement officers the sole and
widest discretion to conduct arrests and other authorized actions
under the law. In other words, there is no clear objective standard
that distinguishes punishable conduct from permissible acts, apart
from the very subjective exercise of discretion of the arresting
officers themselves. In the absence of clear and objective standards
to ascertain the purpose of the assailed acts, the definition of
terrorism under R.A. No. 11479 casts an extraordinarily wide net
that will ensnare legitimate conduct based solely on the executing
officers’ appreciation of the circumstances and certainly results in
violations of fundamental freedoms of the people.
131. Statutory language of such a standardless sweep allows
police officers, prosecutors, and judges to pursue their personal
predilections. “A conviction fails to comport with due process if the
statute under which it is obtained fails to provide a person of
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ordinary intelligence fair notice of what is prohibited, or is so
standardless that it authorizes or encourages seriously
discriminatory enforcement.”78 (emphasis supplied)
132. Legislatures may not so abdicate their responsibilities
for setting the standards of criminal law.79 Where inherently vague
statutory language permits such selective law enforcement, there
is a denial of due process.80 As aptly observed by the United States
Supreme Court in the case of Papichristou v. City of Jacksonville
“Those generally implicated by the imprecise terms of
the ordinance—poor people, nonconformists, dissenters,
idlers—may be required to comport themselves
according to the life style deemed appropriate by the
Jacksonville police and the courts. Where, as here, there
are no standards governing the exercise of the discretion
granted by the ordinance, the scheme permits and
encourages
an
arbitrary
and
discriminatory
enforcement of the law. It furnishes a convenient tool for
'harsh and discriminatory enforcement by local
prosecuting officials, against particular groups deemed
to merit their displeasure.' Thornhill v. Alabama, 310
U.S. 88, 97—98, 60 S.Ct. 736, 742, 84 L.Ed. 1093. It
results in a regime in which the poor and the unpopular
are permitted to 'stand on a public sidewalk . . . only at
the whim of any police officer.' Shuttlesworth v.
Birmingham, 382 U.S. 87, 90, 86 S.Ct. 211, 213, 15
L.Ed.2d 176.”81
Section 6
133. A similar conclusion can be reached upon scrutiny of
Section 6 of R.A. No. 11479. Section 6 provides:
Sec. 6. Planning, Training, Preparing, and Facilitating
the Commission of Terrorism. - It shall be unlawful for
any person to participate in the planning, training,
preparation and facilitation in the commission of
terrorism, possessing objects connected with the
United States v. Williams, 553 U. S. 285, 304 (2008).
79 Papachristou v. City of Jacksonville, 405 U.S. 156 (1972).
80 Id.
81 Papichristou, supra note 79.
78
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preparation for the commission of terrorism, or
collecting or making documents connected with the
preparation of terrorism. Any person found guilty of the
provisions of this Act shall suffer the penalty of life
imprisonment without 4 the benefit of parole and the
benefits of Republic Act No. 510592.
134. The defect in this provision inheres in the conduct that
it seeks to punish. In particular, it seeks to punish the following
acts: (1) possessing objects, (2) collecting documents, or (3) making
documents, if the objects or documents are connected with the
preparation for the commission of terrorism.
135. The danger lies in the provision’s indisputable reliance
on the phrase “connected with the preparation for the commission
of terrorism” making the punishable conduct undefined and
dangerously uncertain. How is an ordinary citizen supposed to
ascertain if a particular object is connected with the preparation of
the commission of terrorism? Could the possession of, for instance,
urea fertilizer, which is also used for the preparation of explosives,
make one liable under this provision? How about the possession of
firearms since it can cause serious bodily injury? Or the ubiquitous
inflammatory placard during the proper exercise of civil and
political rights? Or even the possession of Marx’s Communist
Manifesto, for academic study, which incidentally calls for the
forcible overthrow of all existing social conditions? Or even
textbooks on the French, American, or Russian Revolutions, which
all resulted in extensive harm to populations, damage or
destruction to government facility? Or even, more recently,
materials on the study of the 1986 EDSA Revolution, which
undoubtedly caused extensive interference with critical
infrastructure, and seriously destabilized the fundamental political
structure of the country?
136. The formulation of this provision again leaves the law
enforcement agencies the unfettered latitude to conduct arbitrary
arrests, inasmuch as the wording relies on the stretched allusion to
a conduct that has not even been committed. What makes this
worse it that the provision does not even require intention to be
made culpable. In other words, a person could be held liable even if
s/he did not intentionally or knowingly, possess, collect or prepare
documents or objects in connection with the crime of terrorism. In
fact, the law links the objects and documents not to the actual
commission of terrorism but to “preparation for the commission of
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terrorism”. Again, in consistent fashion, the law adopts an allencompassing generic term. Even the act of eating (and
consequently, the possession of food) could be preparation for the
commission of terrorism.
137. Clearly, a citizen cannot know the extent, if any, to
which the possession of objects, the collecting of documents, or the
drafting of documents transcend the boundaries of permitted
conduct and mutate to culpability for criminal offense on the basis
of a simple imagination of the arresting officer that the conduct is
connected to the preparation for the commission of terrorism. The
element of uncertainty cannot obviously be set-aside inasmuch as
the result of its application does not rely upon a word of fixed
objective meaning in itself, or one made definite by statutory or
judicial definition or standards, or by the context or other legitimate
aid to its construction, but upon the varying impressions of law
enforcement elements and judges, as to whether the objects and
documents are or are not to be connected to the preparation for the
commission of the crime of terrorism. The constitutional guarantee
of due process cannot be allowed to rest upon a support so
equivocal.82
138. Section 6 of R.A. 11479 is plainly susceptible of sweeping
and improper application inasmuch as it may well encroach and
restrict innocuous, and legitimate, conduct because its
determination of supposed connection to terrorism hinges entirely
on the arresting officer’s abstraction. By failing to draw reasonably
clear lines between the conduct that is criminal and those that are
not, the law does not provide adequate warning of forbidden
conduct and sets forth a standard so indefinite that police, court,
and judge are free to react to nothing more than their own
preferences.
Section 10
139. Section 10 of R.A. No. 11479 provides:
Sec. 10. Recruitment to and Membership in a Terrorist
Organization. - Any person who shall recruit another to
participate in, join, commit or support any terrorism or
a terrorist individual or any terrorist organization,
82
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association or group of persons proscribed under Section
26 of this Act, or designated by the United Nations
Security Council as a terrorist organization, or
organized for the purpose of engaging in terrorism, shall
suffer the penalty of life imprisonment without the
benefit of parole and the benefits of Republic Act No.
10592.
The same penalty shall be imposed on any person who
organizes or facilitates the travel of individuals to a
state other than their state of residence or nationality
for the purpose of recruitment which may be committed
through any of the following means:
(a) Recruiting another person to serve in any capacity in
or with an armed force in a foreign state, whether the
armed force forms part of the armed forces of the
government of that foreign state or otherwise;
(b) Publishing an advertisement or propaganda for the
purpose of recruiting persons to serve in any capacity in
or with such an armed force;
(c) Publishing an advertisement or propaganda
containing any information relating to the place at
which or the manner in which persons may make
applications to serve or obtain information relating to
service in any capacity in or with such armed force or
relating to the manner in which persons may travel to a
foreign state for the purpose of serving in any capacity
in or with such armed force; or
(d) Performing any other act with the intention of
facilitating or promoting the recruitment of persons to
serve in any capacity in or with such armed force.
Any person who shall voluntarily and knowingly join
any organization, association or group of persons
knowing that such organization, association or group of
persons is proscribed under Section 26 of this Act, or
designated by the United Nations Security Council as a
terrorist organization, or organized for the purpose of
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engaging in terrorism, shall suffer the penalty of
imprisonment of six (6) to twelve (12) years.
140. The fatal defect in this provision lies in penalizing the
conduct of joining an organization, and recruiting another to
participate in, join, commit or support an organization proscribed
under Section 26 of this Act, or designated by the United Nations
Security Council as a terrorist organization, or organized for the
purpose of engaging in terrorism, without adequate standards to
establish guilt on these points. This quandary becomes more acute
in light of the fact that there is no provision in R.A. No. 11479
requiring the Anti-Terrorism Council to publish the list of
individuals or organizations it has deemed, purely by executive fiat,
to be terrorist organizations. This inescapable conclusion is
buttressed by Section 25 of the law, which gives the Anti-Terrorism
Council the power to designate terrorist individuals or
organizations only upon a finding of probable cause; there is no
mention of publication whatsoever.
141. Based on its present wording, Section 10 does not give
fair standards or notice on what conduct to avoid; it convicts
without even assuring a person that he/she should avoid this
particular organization. In fact, for the crime of Recruitment to a
Terrorist Organization, the law does not require knowledge of the
proscription or designation as an element of the offense.
142. Apart from these fatal ambiguities, this provision gives
the Anti-Terrorism Council unfettered latitude to conduct arrest
inasmuch as designation does not even require judicial fact-finding;
the Anti-Terrorism Council could thus indiscriminately declare any
organization as terrorist, or organized for the purpose of terrorism,
and, thereafter, conduct arrests and prosecute members and
supporters for violation of this provision.
143. It must be pointed out that the law does not define the
term “organized for the purpose of engaging in terrorism” nor
provide standards or procedure for the identification of such
organizations. While such groups may be subjected to the
proscription provided for under Section 26, the enumeration in
Section 10 of three separate categories signify the intent to ave a
category of organizations that are not proscribed under Section 26,
or designated by the UN Security Council as a terrorist
organization, but which, nevertheless, will be considered a terrorist
organization. Such mysterious category applies for both
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recruitment and membership under Section 10. The same category
appears in the definition of “Terrorist Organization” under Section
3 (m).
144. It would have been better if the provision imposed a
mens rea requirement, that is, the mental element of the person’s
intent to commit a crime, since it would limit the punishable
conduct to those who joined, supported or committed to terrorist
organizations with specific intent or knowledge to further their
unlawful aims. Section 10, however, specifically, removes this
cardinal requisite, and instead punishes membership, and
recruitment to, any organization without even the specific intent to
further the illegal aims of such organization, or even the knowledge
of its supposed unlawful aims.
145. It thus convicts purely on account of guilt by association
with is constitutionally impermissible. In Keyishian v. Board of
Regents, the Supreme Court of the United States ruled:
“A law which applies to membership without the
'specific intent' to further the illegal aims of the
organization infringes unnecessarily on protected
freedoms. It rests on the doctrine of 'guilt by association'
which has no place here. Thus mere Party membership,
even with knowledge of the Party's unlawful goals,
cannot suffice to justify criminal punishment.”83
Section 12
146. Section 12 of RA 11479 provides:
Sec. 12. Providing Material Support to Terrorists. —
Any person who provides material support to any
terrorist individual or terrorist organization, association
or group of persons committing any of the acts
punishable under Section 4 hereof, knowing that such
individual or organization, association, or group of
persons is committing or planning to commit such acts,
shall be liable as principal to any and all terrorist
activities
committed by said individuals
or
organizations, in addition to other criminal liabilities
he/she or they may have incurred in relation thereto
83
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147. Material support is further defined under Section 3 as
“as any property, tangible or intangible, or service, including
currency or monetary instruments or financial securities, financial
services, lodging, training, expert advice or assistance, safehouses,
false documentation or identification, communications equipment,
facilities, weapons, lethal substances, explosives, personnel (one or
more individuals
who may be or include oneself), and
transportation.”84
148. In addition to what was discussed earlier in this Petition
pertinent to this questioned provision, especially in relation to the
Petitioner’s work, the fatal ambiguity lies in the wide net cast by
the words property, tangible or intangible, or service,
communications equipment, and transportation, and the lack of
narrowing standards to make one culpable on this point.
149. Accordingly, the innocuous conduct of a person who
gives food to a random individual, or allows him to hitch a ride, and
that individual later turns out to have been previously “branded”
as a terrorist—not even convicted of terrorism under a court of
law—can be prosecuted for providing material support. Worse, even
normal conduct, such as everyday commercial transactions, such as
providing them electricity service, food deliveries, or selling them
electronic equipment, would make the service providers culpable
under this provision, even if the material support provided has
nothing to do with the commission of the acts of terrorism. For such
conduct of providing support, the law makes the person providing
the service liable as principal to whatever “terrorist activities”
committed by the person supported.
150. Viewed from this perspective, Section 12 is vague
because it fails to provide adequate fair warning to citizens on what
conduct to avoid. By failing to draw reasonably clear lines between
the kinds of transactions/conduct that are criminal and those that
are not, it does not provide adequate warning of forbidden conduct
and sets forth a standard so indefinite that police, court, and judge
are free to react to nothing more than their own preferences for
treatment.85
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THE ANTI-TERRORISM ACT (RA
11479) IS NULL AND VOID FOR
DIRECTLY CONTRAVENING
ARTICLE III, SECTION 1, OF THE
CONSTITUTION, IN RELATION TO
SECTION 2 AND SECTION 14;
RIGHT AGAINST UNREASONABLE
SEIZURE; RIGHT TO SPEEDY
TRIAL
The Anti-Terrorism Act is null and void for violating the
constitutionally guaranteed right to due process
151. Section 1 of Article III of the Constitution provides that
"[n]o person shall be deprived of life, liberty, or property without
due process of law." This constitutional requirement for due process
protects a person from being deprived of life, liberty, or property by
a law that is marred by arbitrariness and unfairness. Ermita-

Malate Hotel and Motel Operators Association, Inc. v. City Mayor
of Manila explains:
“There is no controlling and precise definition of
due process. It furnishes though a standard to
which the governmental action should conform in
order that deprivation of life, liberty or property,
in each appropriate case, be valid. What then is the
standard of due process which must exist both as
a procedural and a substantive requisite to free the
challenged ordinance, or any governmental action
for that matter, from the imputation of legal
infirmity sufficient to spell its doom? It is
responsiveness to the supremacy of reason,
obedience to the dictates of justice. Negatively put,
arbitrariness is ruled out and unfairness avoided.
To satisfy the due process requirement, official
action, to paraphrase Cardozo, must not outrun
the bounds of reason and result in sheer
oppression. Due process is thus hostile to any
official action marred by lack of reasonableness.
Correctly it has been identified as freedom from
arbitrariness. It is the embodiment of the sporting
idea of fair play.”86 (emphasis supplied)

Ermita-Malate Hotel and Motel Operators Association, Inc. v. City Mayor of Manila, G.R.
No. L-24693, July 31, 1967.
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152. It is a guarantee that is meant to "prevent governmental
encroachment against the life, liberty and property of individuals;
to secure the individual from the arbitrary exercise of the powers of
the government, unrestrained by the established principles of
private rights and distributive justice; to protect property from
confiscation by legislative enactments, from seizure, forfeiture, and
destruction without a trial and conviction by the ordinary mode of
judicial procedure; and to secure to all persons equal and impartial
justice and the benefit of the general law."87
153. Specific to criminal due process, Section 14 of Article III
provides that "[n]o person shall be held to answer for a criminal
offense without due process of law" and that an accused "shall be
presumed innocent until the contrary is proved, and shall enjoy the
right to be heard by himself and counsel, to be informed of the
nature and cause of the accusation against him, to have a speedy,
impartial, and public trial, to meet the witnesses face to face, and
to have compulsory process to secure the attendance of witnesses
and the production of evidence in his behalf."88
154. Basic is the constitutional principle that one is
presumed innocent until the contrary is proven in a competent
court of law. This should be paramount in the formulation of any
laws and procedural rules that penalize acts deemed unlawful.
Proceeding from this constitutional presumption of innocence is the
requirement of "moral certainty"89 in finding anyone guilty of such
unlawful acts. The Court has often ruled90 that:
“[a]ccusation is not, according to the fundamental
law, synonymous with guilt, the prosecution must
overthrow the presumption of innocence with
proof of guilt beyond reasonable doubt. To meet
this standard, there is need for the most careful
scrutiny of the testimony of the State, both oral
and documentary, independently of whatever
defense is offered by the accused. Only if the judge
below and the appellate tribunal could arrive at a
conclusion that the crime had been committed
City of Manila vs. Hon. Laguio, Jr., G.R. No. 118127, April 12, 2005.
CONST. Art. III, Sec. 1.
89 People vs. Dramayo, G.R. No. L-21325, October 29, 1971
90 See People vs. Galvez, G.R. No. 157221, March 30, 2007; Torralba vs. People, G. R.
No. 153699, August 22, 2005; Dela Cruz vs. People, G.R. No. 150439, July 29, 2005
87
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precisely by the person on trial under such an
exacting test should the sentence be one of
conviction. It is thus required that every
circumstance favoring innocence be duly taken
into account. The proof against him must survive
the test of reason; the strongest suspicion must not
be permitted to sway judgment.” (emphasis
supplied)
155. It is the courts that are tasked with the duty of judging
the guilt or innocence of the accused "based on facts and not on mere
conjectures, presumptions, or suspicions."91 To overcome the
presumption of innocence, prosecutors have to present convincing
proof of guilt beyond reasonable doubt in court. So high is the
respect for a person's fundamental right to life and liberty that the
Court has ruled that an "acquittal based on reasonable doubt will
prosper even though the accused’s innocence may be doubted, for a
criminal conviction rests on the strength of the evidence of the
prosecution and not on the weakness of the defense. And, if the
inculpatory facts and circumstances are capable of two or more
explanations, one of which is consistent with the innocence of the
accused and the other consistent with his guilt, then the evidence
does not fulfill the test of moral certainty and is not sufficient to
support a conviction, and, thus, that which is favorable to the
accused should be considered."92

The powers granted by the law to the Anti-Terrorism Council to
designate a person/s or organizations as terrorist and to authorize
the detention of suspects are clearly judicial powers.
156. Sections 25 and 29 of the Anti-Terrorism Act provide:
Section 25. Designation of Terrorist Individual,

Groups
of
Persons,
Organizations
or
Associations.— Pursuant to our obligations under
United Nations Security Council Resolution
(UNSCR) No. 1373, the ATC shall automatically
adopt the United Nations Security Council
Consolidated Last of designated individuals, group
of persons, organizations, or associations
designated and/or identified as a terrorist, one who

91
92

People vs. Anabe, G.R. No. 179033, September 6, 2010
Dela Cruz vs. People, G.R. No. 150439, July 29, 2005
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finances terrorism, or a terrorist organization or
group.
Request for designations by other jurisdictions or
supranational jurisdictions may be adopted by the
ATC after determination that the proposed
designee meets the criteria for designation of
UNSCR No. 1373.
The ATC may designate an individual, groups of
persons, organization, or association, whether
domestic or foreign, upon a finding of probable
cause that the individual, groups of persons,
organization, or association commit, or attempt to
commit, or conspire in the commission of the acts
defined and penalized under Sections 4, 5, 6, 7, 8,
9, 10, 11 and 12 of this Act.
The assets of the designated individual, groups of
persons, organization or association abovementioned shall be subject to the authority of the
Anti-Money Laundering Council (AMLC) to freeze
pursuant to Section 11 of Republic Act No. 10168.
The designation shall be without prejudice to the
proscription
of
terrorist
organizations,
associations, or groups of persons under Section 26
of this Act. (emphasis supplied)
Section 29. Detention Without Judicial Warrant of
Arrest.— The provisions of Article 125 of the
Revised
Penal
Code
to
the
contrary
notwithstanding, any law enforcement agent or
military personnel, who, having been duly
authorized in writing by the ATC has taken
custody of a person suspected of committing any of
the acts defined and penalized under Sections 4, 5,
6, 7, 8, 9, 10, 11 and 12 of this Act, shall, without
incurring any criminal liability for delay in the
delivery of detained persons to the proper judicial
authorities, deliver said suspected person to the
proper judicial authority within a period of
fourteen (14) calendar days counted from the
moment the said suspected person has been
apprehended or arrested, detained, and taken into
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custody by the law enforcement agent or military
personnel. The period of detention may be
extended to a maximum period of ten (10) calendar
days if it is established that (1) further detention
of the person/s is necessary to preserve evidence
related to terrorism or complete the investigation;
(2) further detention of the person/s is necessary to
prevent the commission of another terrorism; and
(3) the investigation is being conducted properly
and without delay.
Immediately after taking custody of a person
suspected of committing terrorism or any member
of a group of persons, organization or association
proscribed under Section 26 hereof, the law
enforcement agent or military personnel shall
notify in writing the judge of the court nearest the
place of apprehension or arrest of the following
facts: (a) the time, date, and manner of arrest; (b)
the location or locations of the detained suspect/s
and (c) the physical and mental condition of the
detained suspect/s. The law enforcement agent or
military personnel shall likewise furnish the ATC
and the Commission on Human Rights (CHR) of
the written notice given to the judge.
The head of the detaining facility shall ensure that
the detained suspect is informed of his/her rights
as a detainee and shall ensure access to the
detainee by his/her counsel or agencies and
entities authorized by law to exercise visitorial
powers over detention facilities.
The penalty of imprisonment of ten (10) years shall
be imposed upon the police or law enforcement
agent or military personnel who fails to notify any
judge as provided in the preceding paragraph.
(emphasis supplied)

Designation made by the Anti-Terrorism Council has the
effect of taking a person’s property without due process.
157. Section 25 expands the authority given to the AntiMoney Laundering Council (AMLC) under Section 11 of The
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Terrorism Financing Prevention and Suppression Act of 2012.93
The AMLC is now authorized to freeze the assets of 'designated
terrorists' under the Anti-Terrorism Act—persons who would not
otherwise be covered by The Terrorism Financing Prevention and
Suppression Act of 2012. Moreover, the property and funds of
persons or groups designated as terrorists under Section 25 are
subject to authority granted to the AMLC under Section 35 to
investigate, inquire into, and examine bank deposits.

The Anti-Terrorism Council is not a competent authority
recognized by the Constitution to “designate” an individual, a
group of persons, an organization or association as terrorist.
158. Terrorism is a criminal act penalized by the law. It is
not to be used loosely and arbitrarily, more so by a government
authority. To determine whether or not an individual, a group of
persons, an organization or an association is a terrorist, it should
be proved in court by a degree of evidence sufficient to cast aside
any doubt. To allow otherwise violates the Constitutional
guarantee to due process. The power granted to the Anti-Terrorism
Council under Section 25 to designate a person, a group of persons,
an organization or an association as a terrorist is therefore void.

The Anti-Terrorism Council is given the power to authorize
the detention of a suspect, which is a purely judicial function.
159. Under Section 29, any law enforcement agent or
military personnel "duly authorized in writing by the ATC" may
arrest and detain any person who is merely suspected of committing
acts penalized under the law. It is clear that this is meant to be an
exception to the rule that a person may not be arrested without a
warrant that is issued only upon probable cause to be determined
personally by a judge.94 Section 29 takes it a step further by not
describing with certainty what suspicion may be based on—it gives
the ATC and/or the arresting officer unfettered discretion in
deciding who may be arrested and detained.
160. It is also worth noting that the phrase "duly authorized
in writing by the ATC" is unclear as to the nature of that authority,
including whether it pertains to the authority to take custody of a
person who will be specifically identified in writing or a blanket
93
94

Rep. Act No. 10168 (2012), Sec 11.
CONST. art. III, Sec. 2.
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authority to arrest any person who is suspected by the ATC or by
the arresting officer.
161. Section 29 then authorizes detention for a period of 14
calendar days, which may thereafter be extended for up to 10 more
calendar days, before the arresting officer is expected to deliver the
detained person to the proper judicial authorities. It should be
noted that because the arrest and the detention can be based on
mere suspicion, which could signify the possible lack of evidence of
a crime that the person may be charged with, the person may end
up eventually being released without any charges, or charged with
a different crime—but not before the 14 or 24 days of detention have
been completed.
162. Detention as allowed by the law is not to be taken
lightly. Detention is defined as the actual confinement of a person
in an enclosure, or in any manner detaining and depriving him of
his liberty.95 The Revised Penal Code sets the duration of the
penalty of arresto menor to last from one day to 30 days.96 Thus, a
person convicted of a crime that is punishable by arresto menor may
be deprived of liberty for a shorter period than a person who was
detained on the basis of a mere suspicion under Section 29 and later
found innocent. The length of the period of detention under this law
is simply punitive.
163. It must be emphasized that even under the gravest
emergencies recognized by the Constitution, under Article VII,
Section 18, i.e., invasion or rebellion, when the suspension of the
privilege of the writ of habeas corpus may be suspended, the
Constitution still mandates that any person arrested or detained
shall be judicially charged within three days, otherwise such person
shall be released. The period of detention authorized by R.A. No.
11479 without the responsibility to deliver the detained person to
the proper judicial authorities is eight times the maximum period
allowed by the Constitution. Clearly, this is a blatant disregard of
the constitutional safeguards.
164. Article III, Section 2, of the Constitution guarantees the
inviolable right of the people to be secure against “unreasonable
searches and seizures of whatever nature and for any purpose”.
This constitutional protection encompasses arrests as part of
“seizures”.
Clearly, in the case of R.A. No. 11479, the arrest
95
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without judicial warrant and the subsequent prolonged detention
without delivering the detainee to the proper court, constitute a
direct violation of the Constitutional provision against
unreasonable seizures of whatever nature.

Detention of suspects based on the authority of the AntiTerrorism Council violates the right to speedy trial.
165. The Constitution itself protects the right of an accused—
who has been charged with a crime—to a speedy trial,97 one that is
"free from vexatious, capricious, and oppressive delays, its salutary
objective being to assure that an innocent person may be free from
the anxiety and expense of a court litigation or, if otherwise, of
having his guilt determined within the shortest possible time
compatible with the presentation and consideration of whatever
legitimate defense he may interpose."98 All the more so should such
a protection apply to a person who is only under suspicion based on
Section 29.

The Anti-Terrorism Law fails to provide a mechanism for a
designated or suspected person/s or organization to dispute
the same, which violates the right to be heard.
166. The law does not provide for the right of a designated or
suspected person to be heard: to question the designation by the
Anti-Terrorism Council or dispute the matters that gave rise to the
suspicion leading to arrest and detention.
167. The most basic tenet of due process is the right to be
heard. In Ynot vs. Intermediate Appellate Court, the Court had
occasion to expound on the concept:
“The minimum requirements of due process are
notice and hearing which, generally speaking, may
not be dispensed with because they are intended
as a safeguard against official arbitrariness. It is a
gratifying commentary on our judicial system that
the jurisprudence of this country is rich with
applications of this guaranty as proof of our fealty
to the rule of law and the ancient rudiments of fair
play. We have consistently declared that every
97
98

CONST. Art. III, Sec. 14.
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person, faced by the awesome power of the State,
is entitled to "the law of the land," which Daniel
Webster described almost two hundred years ago
in the famous Dartmouth College Case, as "the law
which hears before it condemns, which proceeds
upon inquiry and renders judgment only after
trial." It has to be so if the rights of every person
are to be secured beyond the reach of officials who,
out of mistaken zeal or plain arrogance, would
degrade the due process clause into a worn and
empty catchword.” 99 (citations omitted; emphasis
supplied)
168. By allowing the Anti-Terrorism Council to arbitrarily
designate any individual, groups of persons, organizations or
associations as terrorists and by allowing it to authorize the arrest
and detention of persons without all of these guaranteed tenets of
due process, the Anti-Terrorism Act, in effect, places the lives,
liberty, and property of people in the hands of a body that is not at
all clothed with judicial authority or integrity, nor equipped with
expert knowledge of the law and fundamental constitutional
principles. This amounts to an encroachment on the powers granted
exclusively to the judicial branch of the government.
169. The Court has ruled:
“The separation of powers is a fundamental
principle in our system of government. This
principle is one of the cornerstones of our
constitutional democracy and it cannot be eroded
without endangering our government. The 1987
Constitution divides governmental power into
three co-equal branches: the executive, the
legislative and the judicial. It delineates the
powers of the three branches: the legislature is
generally limited to the enactment of laws, the
executive department to the enforcement of laws
and the judiciary to their interpretation and
application to cases and controversies. Each
branch is independent and supreme within its own
sphere and the encroachment by one branch on
another is to be avoided at all costs.”100
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THE ANTI-TERRORISM ACT IS
NULL AND VOID FOR DIRECTLY
CONTRAVENING ARTICLE III,
SECTION 2 AND 3 OF THE
CONSTITUTION; RIGHT AGAINST
UNREASONABLE SEARCHES AND
SEIZURES; RIGHT TO PRIVACY
Violation of the right to informational privacy
170. The right to privacy is defined as the “right to be let
alone.”101 In his famous opinion in Olmstead v. United States,
Justice Brandeis declared that the “right to be let alone” is "the
most comprehensive of rights and the right most valued by civilized
men.”102
171. In Whalen v. Roe,103 the United States Supreme Court
classified privacy into two categories: decisional privacy and
informational privacy. Decisional privacy involves the right to
independence in making certain important decisions, while
informational privacy refers to the interest in avoiding disclosure
of personal matters. Anent Informational Privacy, Whalen further
explained that it has two aspects: the right not to have private
information disclosed, and the right to live freely without
surveillance and intrusion.104
172. In the Philippines, the right to privacy is deeply
enshrined in our Constitution, jurisprudence, and in our laws. In
fact, as early as 1968 the Supreme Court held in Morfe v. Mutuc
that the right to privacy in itself is fully deserving of constitutional
protection, and that “the concept of liberty would be emasculated if
it does not likewise compel respect for his personality as a unique
individual whose claim to privacy and interference demands
respect.”105
173. Thus, as a constitutionally guaranteed right, zones of
privacy are recognized and protected in our laws. Within these
zones, any form of intrusion is impermissible unless excused by law
and in accordance with customary legal process. In the case of “ In
Morfe v. Mutuc, G.R. No. L-20387, January 31, 1968
Olmstead v. United States, 277 U.S. 438, 478 (1928). (Brandies, dissenting opinion).
103 Whalen v. Roe, 429 U.S. 589 (1977).
104 Id. at 599
105 Morfe, supra note 101.
101
102
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the Matter of the Petition for Issuance of Writ of Habeas Corpus of
Sabio v. Senator Gordon,” the Supreme Court held that “the
meticulous regard we accord to these zones arises not only from our
conviction that the right to privacy is a "constitutional right" and
"the right most valued by civilized men," but also from our
adherence to the Universal Declaration of Human Rights which
mandates that, "no one shall be subjected to arbitrary interference
with his privacy" and "everyone has the right to the protection of
the law against such interference or attacks."106
174. In Disini v. Secretary of Justice,107 the Court further
explained that two constitutional guarantees create these zones of
privacy: (a) the right against unreasonable searches and
seizures,108 which is the basis of the right to be let alone, and (b) the
right to privacy of communication and correspondence. 109 In
assessing the challenge that the State has impermissibly intruded
into these zones of privacy, a court must determine whether a
person has exhibited a reasonable expectation of privacy and, if so,
whether that expectation has been violated by unreasonable
government intrusion.110
175. These zones of privacy are likewise upheld and strongly
protected under our statute books. The importance of this right
cannot be underestimated as numerous laws put a high premium
on citizens’ right not to have private information disclosed, and the
right to live freely without surveillance and intrusion. The Civil
Code provides that "[e]very person shall respect the dignity,
personality, privacy and peace of mind of his neighbors and other
persons" and punishes as actionable torts several acts by a person
of meddling and prying into the privacy of another.111 It also holds
a public officer or employee or any private individual liable for
damages for any violation of the rights and liberties of another
person,112 and recognizes the privacy of letters and other private
communications.113 The Revised Penal Code makes a crime the
violation of secrets by an officer,114 the revelation of trade and

In the Matter of the Petition for Issuance of Writ of Habeas Corpus of Sabio v. Senator
Gordon, G.R. No. 174340, October 17, 2006.
107 Disini, supra note 28.
108 CONST., Art. III, Sec. 2.
109 CONST., Art.III, Sec. 3.
110 In re Sabio, supra note 106.
111 CIVIL CODE, art. 26.
112 CIVIL CODE, art. 32.
113 CIVIL CODE, art. 723.
114 REV. PEN. CODE, art. 229.
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industrial secrets,115 and trespass to dwelling.116 Invasion of privacy
is an offense in special laws like the Anti-Wiretapping Law,117 the
Secrecy of Bank Deposits Act118 and the Intellectual Property
Code.119 Recent laws protecting informational privacy and imposing
stiff penalties for breaches are the Data Privacy Act of 2012120 and
the Cybercrime Prevention Act of 2012.121
176. Even the judiciary aims to protect an individual’s right
to informational privacy. In developing the writ of habeas data, the
Court created "a procedure designed to safeguard individual
freedom from abuse in the information age."122 The writ of habeas
data is an independent and summary remedy designed to protect
the image, privacy, honor, information, and freedom of information
of an individual, and to provide a forum to enforce one’s right to the
truth and to informational privacy. It seeks to protect a person’s
right to control information regarding oneself, particularly in
instances in which such information is being collected through
unlawful means in order to achieve unlawful ends.123 Moreover, the
Rules of Court on privileged communication recognize the privacy
of certain information.124
177. From the foregoing, it is clearly established that the
state recognizes the utmost importance of our right to privacy. To
put emphasis, the Supreme Court in closing its arguments in Ople
stated that “the right to privacy was not engraved in our
Constitution for flattery.” Further, the High Court in Morfe
highlighted that “"Liberty in the constitutional sense must mean
more than freedom from unlawful governmental restraint; it must
include privacy as well, if it is to be a repository of freedom. The
right to be let alone is indeed the beginning of all freedom."125
REV. PEN. CODE, art. 290-292
REV. PEN. CODE, art. 280
117 Rep. Act No. 4200 (1965).
118 Rep. Act No. 1405 (1955).
119 Rep. Act No. 8293 (1997).
120 Rep. Act No. 10173 (2012).
121 Rep. Act No. 10175 (2012).
122 See: Andres Guadamuz, Habeas Data and the European Data Protection Directive
(The Journal of Information, Law and Technology, 2001), cited in an address by former
Chief Justice Reynato Puno, The Common Right to Privacy (International Conference on
Impunity and Press Freedom on February 27, 2008).
123 Gamboa v. Chan, G.R. No. 193636, July 24, 2012.
124 Sec. 24, Rule 130 [C], Revised Rules on Evidence.
125 Morfe, supra note 101, (citing Public Utilities Commission v. Pollak 343 U. S. 451, 467
(1952).) In this case the American Supreme Court rejected the claim that radio program
on buses and street cars of a private company regulated by the District Columbia invaded
the rights of privacy of passengers in violation of the due process clause. Mr. Justice
Douglas was the sole dissenter.
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178. As the right to privacy is a fundamental right, any
legislation, rule or regulation curtailing said fundamental right
must show that it is justified by a compelling state interest and that
it is narrowly drawn.126 It must also contain sufficient protection
and parameters. As articulated in the case of Ople v. Torres:
“In no uncertain terms, we also underscore that the
right to privacy does not bar all incursions into
individual privacy. The right is not intended to stifle
scientific and technological advancements that enhance
public service and the common good. It merely requires
that the law be narrowly focused and a compelling
interest justify such intrusions. Intrusions into the right
must be accompanied by proper safeguards and welldefined standards to prevent unconstitutional
invasions. We reiterate that any law or order that
invades individual privacy will be subjected by this
Court to strict scrutiny.”127 (emphasis supplied)

Application of Strict Scrutiny Test
179. In SPARK v. Quezon City, the Supreme Court reiterated
the use of Strict Scrutiny Test in justifying a rule or law affecting
the right to privacy. Said the Court: “Under the strict scrutiny test,
a legislative classification that interferes with the exercise of a
fundamental right or operates to the disadvantage of a suspect class
is presumed unconstitutional. Thus, the government has the
burden of proving that the classification (1) is necessary to achieve
a compelling State interest, and (2) is the least restrictive means to
protect such interest or the means chosen is narrowly tailored to
accomplish the interest.”128
180. In the instant Petition, R.A. No. 11479 violates the
important right to informational privacy for lacking the mandated
compelling interest and least restrictive means in its
implementation. Tested against the above-mentioned parameters
in Ople and SPARK, R.A. 11479, or the Anti-Terrorism Act of 2020,
miserably fails to comply with the strict scrutiny standards
required to uphold its constitutionality. The paucity of the required
compelling interest, well-defined standards, and proper safeguards
in the assailed R.A. No. 11479 are palpable.
Ople, supra note 19.
Id.
128 SPARK, supra note 11.
126
127
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181. First, R.A. No. 114799 failed to show any compelling
interest to allow the unbridled intrusion in the right to
informational privacy. The governmental interests to be protected
must not only be reasonable. They must be compelling. Certainly,
the promotion of public safety is compelling enough to restrict
certain freedoms. It is not sufficient, however, to make a generic,
sweeping averment of public safety.129
182. Section 2 of R.A. No. 11479 provides for the objective of
the law and the State’s compelling interest it aims to safeguard. It
states:
“SEC. 2. Declaration of Policy. – It is declared a
policy of the State to protect life, liberty and
property from terrorism, condemn terrorism as
inimical and dangerous to the national security of
the country and to the welfare of the people, and
to make terrorism a crime against the Filipino
people, against humanity, and against the law of
nations.”
183. Unfortunately, although the state interest and objective
are mentioned in the law, the danger sought to be thwarted is
broadly defined. In effect, the measures resorted to in order to
detect, deter and defeat terrorism amount to a substantial
curtailment of the fundamental rights that the State is obliged to
safeguard and defend.
184. Although a comprehensive definition of terrorism is yet
to be formulated and adopted by the United Nations and the
international community, its impact on human rights, democracy
and the rule of law is highly recognized. 130 “Terrorism has a direct
impact on the enjoyment of a number of human rights, in particular
the right to life, liberty and physical integrity. Terrorist acts can
destabilize Governments, undermine civil society, jeopardize peace
and security, threaten social and economic development, and may

SPARK, supra note 11, (J. Leonen, separate opinion).
Office of the United Nations High Commissioner for Human Rights (UNHCHR), Human
Rights, Terrorism, and Counter-Terrorism, Fact Sheet No. 32, available at
https://www.ohchr.org/documents/publications/factsheet32en.pdf (last accessed July 13,
2020), page 7.
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especially negatively affect certain groups. All these have a direct
impact on the enjoyment of fundamental human rights.”131
185. In this regard, States are duty bound to defend and
protect national security and implement counter terrorism policies.
However, “(a)s part of States’ duty to protect individuals within
their jurisdiction, all measures taken to combat terrorism must
themselves also comply with States’ obligations under international
law, in particular international human rights, refugee and
humanitarian law.”132 Thus, in the enactment and implementation
of R.A. No. 11479, the fundamental rights of the citizenry should
remain protected and respected.
186. Second, R.A. 11479 does not apply the least restrictive
means to achieve its aim of protecting life, liberty and property from
terrorism, nor does it provide narrowly tailored enforcement
measures that foreclose abuse by law enforcers.
187. Section 16 of R.A. 11479 imposes a limitation on our
fundamental right to privacy. It allows the State to intrude upon
private communications of, among others, “any person charged
with or suspected of committing any of the crimes defined and
penalized under the provisions of this Act.”
188. This State encroachment allows law enforcement agents
or military personnel, upon written order of the Court of Appeals,
to “secretly wiretap, overhear and listen to, intercept, screen, read,
surveil, record or collect, with the use of any mode, form, kind or
type of electronic, mechanical or other equipment or device or
technology now known or may hereafter be known to science or
with the use of any other suitable ways and means for the above
purposes, any private communications, conversation, discussion/s,
data, information, messages in whatever form, kind or nature,
spoken or written.”
189. Human Rights, Terrorism and Counter-terrorism Fact
Sheet No 32,133 issued/published by the Office of the United Nations
High Commissioner for Human Rights (OHCHR), provides an
instructive discussion on the parameters of States in enacting laws
and regulations to address Terrorism. It affirms that States may
legitimately limit the exercise of certain rights, with continued and
Office of the UNHCHR, supra note 130.
Id at 9.
133 Id.
131
132
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strict compliance with their human rights obligations. In doing so,
they must abide by conditions that would make the restrain of
rights permissible. The limitations on the exercise of rights should
be: a) prescribed by law; b) in the pursuance of a legitimate purpose;
and c) necessary in a democratic society.134
189.01. In this regard, the prescribed law must be: 1)
adequately accessible such that individuals have an adequate
indication of how the law limits their rights; and 2)
formulated with sufficient precision in order that individuals
can regulate their conduct.135
189.02. With respect to the pursuance of a legitimate purpose,
Fact Sheet No. 32 noted that “(t)he important objective of
countering terrorism is often used as a pretext to broaden
State powers in other areas.” It further maintains that
“(o)ffences which are not acts of terrorism, regardless of how
serious they are, should not be the subject of counter-terrorist
legislation. Nor should conduct that does not bear the quality
of terrorism be the subject of other counter-terrorism
measures, even if undertaken by a person also suspected of
terrorist crimes. Again, this requirement is reflected within
various international and regional documents on the
promotion and protection of human rights while countering
terrorism.” 136
189.03. As regards the third condition (necessary in a
democratic society), it must “meet the test of necessity and the
requirement of proportionality.” Any limitation on the free
enjoyment of rights and freedoms must be necessary in the
pursuit of a pressing objective, and its impact on rights and
freedoms strictly proportional to the nature of that
objective.137
190. Specifically. on surveillance, data protection and the
right to privacy, the mentioned OHCHR document expresses that:
“Any act which has an impact on a person’s privacy must
be lawful, i.e., it must be prescribed by law. This means
that any search, surveillance or collection of data about
Office of the UNHCHR, supra note 130, at 23.
135 Id at 23-24.
136 Id at 24.
137 Id.
134
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a person must be authorized by law. The extent to which
this occurs must not be arbitrary, which in turn requires
that the legislation must not be unjust, unpredictable or
unreasonable. The law authorizing interference with
privacy must specify in detail the precise circumstances
in which the interference is permitted and must not be
implemented in a discriminatory manner. This does not
mean, however, that States enjoy an unlimited
discretion to interfere with privacy, since any limitation
on rights must be necessary to achieve legitimate
purposes and be proportionate to those purposes.
Regard must also be had to the obligation of States to
protect against the arbitrary exercise of such
authorizations. Thus, in Klass v. Germany for example,
the European Court of Human Rights stated that it
must be satisfied that any system of secret surveillance
conducted by the State must be accompanied by
adequate and effective guarantees against abuse.”138
(emphasis supplied)
191. R.A. No. 11479 does not apply the least restrictive
means to achieve its purpose, nor does it provide narrowly tailored
enforcement measures that foreclose abuse by law enforcers.139
192. Section 3(i) of R.A. No. 11479 defines surveillance
activities as:
“(T)he act of tracking down, following, or investigating
individuals or organization; or tapping, intercepting,
and recording of messages, conversations, discussions,
spoken or written words, including computer and
network surveillance, and other communications of
individuals engaged in terrorism as defined hereunder;”
193. On the other hand, Section 16 of the law provides:
SEC. 16. Surveillance of Suspects and Interception and
Recording of Communications. – Law” to the contrary
notwithstanding, a law enforcement agent or military
personnel may, upon written order of the Court of
Appeals secretly wiretap, overhear and listen to,
Id at 45.
Standards applied by Justice Leonen in his Separate Opinion in SPARK, supra note
11.
138
139
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intercept, screen, read, surveil, record or collect, with
the use of any mode, form, kind or type of electronic,
mechanical or other equipment or device or technology
now known or may hereafter be known to science or
with the use of any other suitable ways and means for
the above purposes, any private communications,
conversation, discussion/s, data, information, messages
in whatever form, kind or nature, spoken or written (a)
between members of a judicially declared and outlawed
terrorist organization, as provided in Section 26 of this
Act; (b) designated person as defined on Section (E) of
Republic Act No. 10168; or (c) any person charged with
or suspected of committing any of the crimes defined
and penalized under the provisions of this Act; xxx”140
194. The definition of surveillance in the assailed law
pertains to a wide range of activities to track down and intercept
(among others) communications in a spoken or written form,
including computer and network surveillance of individuals
engaged in terrorism as defined in the law. Notably, in Section 16
quoted above, surveillance activities also cover persons that are
merely suspected of committing any of the crimes defined and
penalized under R.A. No. 11479.
195. In the same manner, persons who are not proscribed,
designated, charged nor under suspicion of being engaged in
terrorism may also be subjected to surveillance activities defined in
the law. It must be pointed out that persons in communication with
the individual under surveillance, whether they are charged with,
suspected or innocent of committing acts of terrorism are
indiscriminately exposed to being tracked or monitored by law
enforcers under Section 16 of R.A. No. 11479.
196. It has been held in a long line of cases that “mere
suspicion” is insufficient to even justify a warrantless search (stop
and frisk).141 There must at least be a “genuine reason” to warrant
a belief that a person is about to commit a crime142 based on “specific
and articulable facts.”143 And even in circumstances calling for
warrantless searches, police are expected to conduct carefully
limited searches. Sec. 113 of the Rules of Criminal Procedure
premises the legality of a warrantless arrest on whether or not an
Rep. Act No. 11479 (2020), Sec. 16.
141 People of the Philippines vs. Victor Cogaed y Romana, G.R. No. 200334, July 30, 2014.
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offense was committed, specifically, whether a person “committed,
is actually committing, or is attempting to commit an offense.”144
Yet, this law allows intrusion on mere suspicion that an act “is
about to be committed.” Thus, it is plain to see that mere suspicion
only emboldens law enforcement and the military to spy on whoever
they desire, whether real or imagined.
197. This provision on surveillance is nothing but a thinlyveiled attempt to legalize fishing expeditions against innocent and
vulnerable citizens. Contrary to criminal law principles, R.A. No.
11479 seeks to punish motive or even mens rea, absent any
evidence, any overt acts.
198. Surveillance on “any person charged with or suspected
of committing any of the crimes defined and penalized by the Act”
opens the floodgates to the intrusion on communications not only of
the person suspected of violating the Act but, even so, of the person
on the other line. Such person would unknowingly be the subject of
surveillance and forever be oblivious that her private life has been
violated, and intimate conversations and information are in the
hands of law enforcement.
199. As a default, this law assumes that every single Filipino
could possibly be a suspect, without even meeting the minimum
threshold of evidence and in complete disregard of the presumption
of innocence. Not only has the law failed to clearly define what acts
constitute terrorism, but it also allows the state surveillance to
include those merely suspected of the crime.
200. The cloak of authority of a warrant or an order cannot
remedy the excessive intrusion into the personal lives of private
citizens. R.A. No. 11479 authorizes a general application of
surveillance, instead of creating strict guidelines for this authority.
Rather, in effect, citizens must defend themselves against such
excessive use of power.
201. Thus, the danger is not when law enforcement fulfills
their duty to protect us; the real threat is when law enforcement’s
powers and authority are too broad for even the law to temper.
Here, mere suspects are subject to not just any surveillance, but a
deep surveillance of their lives, which could be nothing more than
a state-authorized crackdown on dissent. Worse, unlike the Human
144
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Security Act, the law fails to create an obligation of notification,
those subject to surveillance will be left in the dark of what the
State has on them. Instead, law enforcement may create dossiers
on everyone.
202. Laws are not intended to make law enforcement easier,
but must be understood in the framework of spheres of protection protection from the powers, and as this law shows, the abuses of the
agents of the State. With our history of extrajudicial killings and
desaparecidos, it is indeed questionable why R.A. No. 11479 would
authorize the unreasonable invasion of one’s privacy on mere
suspicion.
203. By including suspects as subjects under surveillance as
well as other persons who are not even suspected as terrorists but
have communicated with persons who are under suspicion of
committing terrorist acts defined in this law, R.A. No. 11479 cannot
be said to have applied the least restrictive means to achieve its
purpose nor does it provide narrowly tailored enforcement
measures that forecloses abuse by law enforcers.
204. On the contrary, it broadens its scope to encompass even
those who are not contemplated even by its own definition to be
covered under surveillance. Consequently, instead of limiting the
curtailment of right to privacy only to those engaged in terrorism,
R.A. No. 11478 extends this intrusion of rights to a wider
classification of persons – those that are suspected of engaging in
terrorism, and others that are not under suspicion but
communicated knowingly or knowingly, with persons suspected of
terrorism or have committed one of the many acts punishable
under this assailed law.
205. Although Section 17 of R.A. No. 11479 attempts to set
the criteria for the authorization of the surveillance activities, a
deeper examination of said provision reveals that it fails to satisfy
the requisites of the strict scrutiny test. It states:
“Section 17. Judicial Authorization, Requisites. – The
authorizing division of the Court of Appeals shall issue
a written order to conduct the acts mentioned in Section
16 of this Act upon:
(1) Filing of an ex parte written application by the
law enforcement agent or military personnel, who
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has been duly authorized by the Anti-Terrorism
Council (ATC); and
(2) After examination under oath or affirmation of
the applicant and the witness he may produce, the
issuing court determines:
(a) that there is probable cause to believe
based on personal knowledge of facts or
circumstances that the crimes defined and
penalized under Sections 4,5,6,7,8,9,10,11,
and 12 of this Act has been committed, or is
being committed, or is about to be
committed; and
(b) that there is probable cause to believe
based on personal knowledge of facts or
circumstances that evidence, which is
essential to the conviction of any charged or
suspected person for, or to the solution or
prevention of, any such crimes, will be
obtained.”
206. The decision whether to authorize surveillance activities
against citizens charged with or suspected of engaging in terrorism
acts, or innocent and untagged individuals communicating with the
surveilled person hinges on findings of probable cause, based on
personal knowledge of facts or circumstances of the law enforcer
that the prohibited acts have been committed, being committed or
are about to be committed.145 In the same manner, surveillance
activities may also be authorized based on the same standards if it
can be shown that evidence, which is essential to the conviction of
any charged or suspected person, or to the solution or prevention of
any crime will be obtained.
207. The parameters applied here are unclear and
questionable. For one, it amounts to a fishing expedition. It must
be noted that one of the stated purposes of conducting surveillance
is to gather evidence essential to the conviction of any person
charged with or suspected of committing terrorism. In addition, it
also aims to gather information for the solution and prevention of
crimes committed under this law. Second, it relies on the conclusion
of the law enforcer as regards the determination of intent of another
person when such thought is personal to the individual. Third, it
endangers the privacy of a person that has nothing to do with the
surveilled activity, except that from the assessment of the applicant
145
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law enforcer, he/she communicated with either a person charged
with an offense or under suspicion of being a terrorist. In this
instance, his/her communication, spoken or written, including
computer and network information will be open to scrutiny by the
law enforcer applicant.
208. The wide-ranging coverage and ambiguous definition of
what constitutes terrorism and other acts punishable under R.A.
No. 11479, when applied as basis for authorizing surveillance
activities on an equally expansive inclusion of persons subjected to
surveillance, using broad and vague parameters for the allowance
of said activities, curtail the fundamental right of individuals to be
let alone.
209. As regards compelling telecommunication and internet
service providers to produce all customer information,
identification record, call and text date records, content and other
cellular or internet metadata of those subjected to surveillance,
Section 16 casts a large net into a person’s data.
210. By granting the right to compel private communications
from private entities, such as telecommunication providers and
Internet service providers, the assailed law fails to consider the
nature and the character of the communication. The law allows the
release of all private communication, including cellular and
metadata, with complete disregard of the nature of the data.
211. It is essential to note that when confronted with privacy
issues, the right to privacy “protects people not places.”146 Our
Constitution protects not only privacy in communication but also in
correspondence. Privacy rights are evolving in light of technological
advancement. Constitutional guarantees are not eroded in the face
of new technologies. In some cases, it is the incumbent duty of the
State and the courts, to strengthen this right.
212. In Disini, Jr. v. Secretary of Justice, this Honorable
Court decided on the question of surveillance in the Cybercrime
Law. It struck down Section 12 on Real Time Collection of Data as
an infringement of the right to privacy, even if Section 12 cleverly
excluded communication from its collection. “Traffic data refer[s]
only to the communication’s origin, destination, route, time, date,
size, duration, or type of underlying service, but not content, nor
146
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identities.”147 Though there was no communication, this Honorable
Court concluded that the right to privacy protects information, not
necessarily within the ambit of communication or correspondence.
Rather, this Honorable Court recognized that the right to privacy
extends to the sheer amount of information combined in bulk which
may reveal aspects of a person’s life, beyond what she may have
ever intended. The Court stated to wit:
“The Court, however, agrees with Justices Carpio and
Brion that when seemingly random bits of traffic data
are gathered in bulk, pooled together, and analyzed,
they reveal patterns of activities which can then be used
to create profiles of the persons under surveillance. With
enough traffic data, analysts may be able to determine
a person’s close associations, religious views, political
affiliations, even sexual preferences. Such information
is likely beyond what the public may expect to be
disclosed, and clearly falls within matters protected by
the right to privacy.”148
213. In declaring Section 12 as void and unconstitutional, the
Court touched on the role of law enforcement. It deftly recognized
that the lack of restraints and safeguards granted powers “too
sweeping” resulting in an infringement of the right to privacy.
“The authority that Section 12 gives law enforcement agencies
is too sweeping and lacks restraint. While it says that traffic
data collection should not disclose identities or content data,
such restraint is but an illusion. Admittedly, nothing can
prevent law enforcement agencies holding these data in their
hands from looking into the identity of their sender or receiver
and what the data contains. This will unnecessarily expose
the citizenry to leaked information or, worse, to extortion from
certain bad elements in these agencies.
Section 12, of course, limits the collection of traffic data to
those "associated with specified communications." But this
supposed limitation is no limitation at all since, evidently, it
is the law enforcement agencies that would specify the target
communications. The power is virtually limitless, enabling
law enforcement authorities to engage in "fishing expedition,"
choosing whatever specified communication they want. This
147
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evidently threatens the right of individuals to privacy.”149
(emphasis supplied)
214. Despite the Court’s clear pronouncement in Disini, Jr. v.
Secretary of Justice, Section 16 of R.A. No. 11479 still allows the
intrusion on “any private communications, conversation,
discussion/s, data, information, messages in whatever form, kind or
nature, spoken or written words” of even those merely suspected of
committing the prohibited acts under this law. Not only is there an
intrusion into communication, but the law extends even to data and
information.
215. The provisions of Section 12 of R.A. No. 10175 on Real
Time Collection of Data and Sections 16 and 17 of R.A. No. 11479
are as follows:
Cybercrime Law
(R.A. No. 10175)
Sec. 12. Real-Time Collection
of
Traffic
Data.
—
Law
enforcement authorities, with due
cause, shall be authorized to collect
or record by technical or electronic
means traffic data in real-time
associated
with
specified
communications transmitted by
means of a computer system.
Traffic data refer only to the
communication’s
origin,
destination, route, time, date, size,
duration, or type of underlying
service, but not content, nor
identities.
All other data to be collected
or seized or disclosed will require a
court warrant.
Service
providers
are
required to cooperate and assist
law enforcement authorities in the
collection or recording of the
above-stated information.

149

Anti-Terrorism Law
(R.A. No. 11479)

Surveillance of
Suspects and Inception and
Recording of Communications. Sec.

16.

The provisions of Republic Act No.
4200, otherwise known as the
“Anti-Wire Tapping Law” to the
contrary notwithstanding, a law
enforcement agent or military
personnel may, upon a written
order of the Court of Appeals
secretly wiretap, overhear and
listen to, intercept, screen, read,
surveil, record or collect, with the
use of any mode, form, kind or type
of electronic, mechanical or other
equipment or device or technology
now known or may hereafter be
known to science or with the use of
any other suitable ways and means
for the above purposes, any private
communications,
conversation,
discussion/s, data, information,
messages in whatever form, kind
or nature, spoken or written words
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(a) between members of a
judicially declared and outlawed
terrorist organization, as provided
in Section 26 of this Act; (b)
between members of a designated
person as defined in Section 3(e) of
Republic Act No. 10168; or (c) any
person charged with or suspected
of committing any of the crimes
defined and penalized under the
provisions of this Act: Provided,
That, surveillance, interception
and recording of communications
between lawyers and clients,
doctors and patients, journalists
and their sources and confidential
business correspondence shall not
be authorized.
The law enforcement agent
or
military personnel
shall
likewise be obligated to (1) file an
ex-parte application with the
Court of Appeals for the issuance
of
an
order
to
compel
telecommunications
service
providers (TSP) and internet
service providers (ISP) to produce
all customer information and
identification records as well as
call and text data records, content
and other cellular or internet
metadata of any person suspected
of any of the crimes defined and
penalized under the provisions of
this Act; and (2) furnish the
National
Telecommunications
Commission (NTC) a copy of said
application. The NTC shall
likewise be notified upon the
issuance of the order for the
purpose of immediate compliance.
The court warrant required under Sec. 17. Judicial Authorization,
this section shall only be issued or Requisites. - The authorizing
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granted upon written application
and the examination under oath
or affirmation of the applicant and
the witnesses he may produce and
the showing: (1) that there are
reasonable grounds to believe that
any of the crimes enumerated
hereinabove has been committed,
or is being committed, or is about
to be committed; (2) that there are
reasonable grounds to believe that
evidence that will be obtained is
essential to the conviction of any
person for, or to the solution of, or
to the prevention of, any such
crimes; and (3) that there are no
other means readily available for
obtaining such evidence.

division of the Court of Appeals
shall issue a written order to
conduct the acts mentioned in
Section of this Act upon:
(1) Filing an ex parte written
application
by
a
law
enforcement
agent
or
military
personnel, who has been duly
authorized in writing by the
Anti-Terrorism
Council
(ATC); and
(2) After examination under
oath or affirmation of the
applicant and the witnesses
he may produce, the issuing
court determines:
(a) That there is probable
cause to believe based
on personal knowledge
of
facts
or
circumstances that the
crimes defined and
penalized
under
Sections 4, 5, 6, 7, 8, 9,
10, 11 and 12 of this Act
has been committed, or
is being committed, or
is
about
to
be
committed; and
(b) That there is probable
cause to believe based
on personal knowledge
of
facts
or
circumstances
that
evidence,
which
is
essential
to
the
conviction
of
any
charged or suspected
person for, or to the
solution or prevention
of, any such crimes, will
be obtained.
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216. Significantly, both Section 12 of the Cybercrime Law
and Section 17 of R.A. No. 11479 have similar provisions providing
for broad standards in the issuance of a warrant or order
authorizing intrusion into the right to privacy of individuals.
217. Customer information is very rarely just the name of a
person. It may include a person’s address, payment history, call and
text log as well as his/her location. Identification records may also
include government identification. Since most establishments
require a customer to present two (2) forms of government
identification when setting up accounts, identification records may
even include full names, date of birth, place of birth, address,
biometrics, and even blood type. As early as Ople v. Torres, the
Supreme Court already recognized the responsibilities when the
government has access to personal information:
“The ability of sophisticated data center to generate a
comprehensive cradle-to-grave dossier on an individual
and transmit it over a national network is one of the
most graphic threats of the computer revolution. The
computer is capable of producing a comprehensive
dossier on individuals out of information given at
different times and for varied purposes. It can continue
adding to the stored data and keeping the information
up to date. Retrieval of stored date is simple. When
information of a privileged character finds its way into
the computer, it can be extracted together with other
data on the subject. Once extracted, the information is
putty in the hands of any person. The end of privacy
begins.”150 (emphasis supplied)
218. The items of information subject to search, especially if
gathered in bulk and pooled together, as the Court explained in
Disini, Jr. v. Secretary of Justice, contains and reveals sensitive
personal information. Under the Data Privacy Act of 2012, sensitive
personal information refers to personal information that is:
(1) About an individual’s race, ethnic origin, marital
status, age, color, and religious, philosophical or
political affiliations;
(2) About an individual’s health, education, genetic or
sexual life of a person, or to any proceeding for any
150
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offense committed or alleged to have been committed by
such person, the disposal of such proceedings, or the
sentence of any court in such proceedings;
(3) Issued by government agencies peculiar to an
individual which includes, but not limited to, social
security numbers, previous or cm-rent health records,
licenses or its denials, suspension or revocation, and tax
returns; and
(4) Specifically established by an executive order or an
act of Congress to be kept classified.151
219. Worth stressing is that this Honorable Court already
recognized that even “seemingly random bits of traffic data [when]
gathered in bulk, pooled together, and analyzed, [they] reveal
patterns of activities which can then be used to create profiles of
the persons under surveillance.”152
220. R.A. No. 11479 however, goes even a step further by
authorizing law enforcers to compel production of cellular and
internet metadata. The law is broader and even more invasive than
what was struck down as unconstitutional in the Cybercrime law.
Much like traffic information, it describes the data. However, in
large troves, metadata can reveal much more about a person. To
understand metadata, we must understand that every single click,
scroll, search, and message online leaves a trail of breadcrumbs. We
do not notice this. However, when all this information is collected,
all the breadcrumbs can lead straight to the source. This is how
metadata intrudes into privacy. Though this case may be the first
time this Court shall be confronted with metadata, we reiterate the
role the court has to play in the face of technology, as the Court
itself recognized:
“This Court is mindful that advances in technology
allow the government and kindred institutions to
monitor individuals and place them under surveillance
in ways that have previously been impractical or even
impossible. "All the forces of a technological age x x x
operate to narrow the area of privacy and facilitate
intrusions into it. In modern terms, the capacity to
maintain and support this enclave of private life marks
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the difference between a democratic and a totalitarian
society."153 (emphasis supplied)
221. The nature and character of electronic communication
has inextricably grown into our lives. We are rarely beyond a few
inches from a cell phone or a computer. Indeed, as we conduct most
of communication, personal and business online, we must
understand that our whole day can be catalogued, every minute,
every search, every second scrolling and interacting with posts. Yet,
what Section 16 allows is a “wikileaks” information dump of our
personal lives, without our consent. Troves of personal data will be
at the disposal of law enforcement, to do as they please. "The data
may be gathered for gainful and useful government purposes; but
the existence of this vast reservoir of personal information
constitutes a covert invitation to misuse, a temptation that may be
too great for some of our authorities to resist."154
222. Under the ever-watchful eye of the State, what can not
be construed as a crime? Section 16 authorizes government to
compel telecommunication service providers (TSP) internet service
providers (ISP) to produce all customer information and
identification records as well as call and text data records, content
and other cellular or internet metadata of any person suspected of
any of the crimes defined and penalized under the provisions of this
Act. Doing so skirts the constitutionally protected presumption of
innocence. The nature of the information collected and recorded by
these service providers needs no affirmative action on the user.155
223. Just in 2018, the U.S. Supreme Court in the landmark
privacy case of Carpenter vs. US156 determined that such extensive
surveillance of 127 days of location data from cell-sites is an
infringement of the right to privacy. In this case, the police used
cell-site location information (CSLI) to connect Carpenter to the
robberies he allegedly committed. The Supreme Court shot down
the use of this information as evidence of guilt because the data
collected on Carpenter (location data) were never intended for
investigation purposes. Without submitting himself to judicial
processes at the time of collection, he could not have known that he
would be admitting to a crime implicating him.
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224. Law enforcement must not rely on surveillance alone to
obtain evidence. While criminals become more sophisticated, the
law cannot give blanket authority to law enforcement with
complete disregard of a concentration of power and potential of
abuse. We strongly reiterate that searches must be treated as an
exception and must strictly comply with the constitutional and
legal safeguards.
225. Not only can the government gather any and all
information about a person from the surveillance, but they can also
compel service providers to provide all information about the person
being surveilled.
226. As mentioned, Section 16 fails to employ the least
intrusive means to conduct surveillance activities. In fact, it intends
to cast a wide net with the hopes of catching the prized white whale,
without consideration of the bycatch. With an unrestrained scope
of authority, law enforcement is empowered to spy on every
Filipino, even if they have not committed any offenses against the
state.
227. Worse, Section 16 applies its broad application to future
types of technologies, with the phrase “or other equipment or device
or technology now known or may hereafter be known to science.”
While we recognize the difficulty to legislate and anticipate the
legal ramifications of future technologies, we remind this Court
that “[it] must ensure that laws seeking to take advantage of these
technologies be written with specificity and definiteness as to
ensure respect for the rights that the Constitution guarantees.”157
Certainly, the State cannot create a blanket provision over
technologies which have yet to exist.
228. Clearly, this blanket authority to intrude into a person’s
communication and information is an assault to the right to
privacy. What else in our lives can be kept from the State, when the
State can surreptitiously and effortlessly obtain an entire litany of
our private lives. Worse, the law legalizes such excessive intrusions
and searches, absent an obligation to inform the citizen. Data is
gold, and in the wrong hands, it is a fool’s gold.
229. The intent of the law was to secure our State against
acts of terrorism. But national security is not a blanket authority
157
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to spy on private citizens. National security must be intended for
the security of all citizens, rather than authority of the State to
intrude and violate the guarantees of the Constitution. “For the
proper defense and protection of freedom, however, a political
institution must possess power. Hence, the government becomes
the delicate art of balancing the power of government and the
freedom of the governed.”158 We must not be afraid of our
governments.
230. Moreover, searches should not only be limited in scope
but also in time. The Rules of Criminal Procedure provides that a
search warrant shall be valid for 10 days from its date. Thereafter,
it shall be void.159 There should be no need for a lengthy surveillance
(up to 60-day with the possibility of even 90-day surveillance), if
upon application of the warrant, the law enforcers or military have
already identified specific overt acts and incidents to rationalize the
need for surveillance. The fact that the law enforcers and military
personnel will need to secure an order from the Court of Appeals
cannot justify what will essentially be a fishing expedition.
231. In addition, the Supreme Court has recently
promulgated the Rule on Cybercrime Warrants, in relation to the
disclosure of computer data. It requires that an application for a
warrant should provide the particular description and subject of the
search, to wit:
(1) The probable offense involved; (2) Relevance and
necessity of the computer data or subscriber’s
information sought to be disclosed for the purpose of the
investigation; (3) Names of the individuals or entities
whose computer data or subscriber’s information are
sought to be disclosed, including the names of the
individuals or entities who have control, possession, or
access thereto, if available; (4)Particular description of
the computer data or subscriber's information sought to
be disclosed; (5) Place where the disclosure of computer
data or subscriber’s information is to be enforced, if
available; (6) Manner or method by which the disclosure
of the computer data or subscriber’s information is to be
carried out, if available; and (7) Other relevant
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information that will persuade the court that there is
probably cause to issue a WDCD.160 (emphasis supplied)
232. Similar to search and seizures, surveillance on alleged
terrorists and suspected terrorists is done to obtain evidence on
their wrongful acts. Therefore, digital surveillance must be subject
to the same requisites, doctrines, and rules as ordinary search
warrants.
233. Another alarming provision in R.A. No. 11479 is the
lack of guidance on the use of surveillance. The law fails to describe
how the 60 to 90-day surveillance shall be conducted. Does this
period mean that law enforcement or military can only gather
information via surveillance techniques for 60 to 90 days? Or does
this mean that they can compel TSP and ISP to provide any and all
data on a person that spans 60 to 90 days? Is this period prospective
(conduct of surveillance only after the issue of the warrant) or are
the law enforcement agents or military allowed to backtrack
(considering they can compel TSP and ISP to give information)? The
answers to these questions constitute safeguards against the
blanket legalization of surveillance which are glaringly absent in
this law.
234. To be clear, the Constitution seeks to avoid fishing
expeditions where police officers would seize and confiscate any and
all kinds of evidence or articles relating to an offense.161 In fact, the
Supreme Court, in a long line of jurisprudence has upheld the
importance of specificity in warrants. In People v. Nuñez, the Court
held that a “search warrant is not a sweeping authority
empowering a raiding party to undertake a fishing expedition to
confiscate any and all kinds of evidence or articles relating to a
crime.”162 In People v. Go, the Court ruled that there was an
unlawful seizure of items when the “police officers were exercising
their own discretion and determining for themselves which items
in the [defendant’s] residence they believed were ‘proceeds of the
crime’ or ‘means of committing the offense.’” 163
235. Applying the constitutional provisions on warrants, the
Court even specifies the description that search warrants must
contain to “impose meaningful restriction upon the objects to be
seized by the officers serving the warrant [to avoid] exploratory
RULE ON CYBERCRIME WARRANTS, A.M. No. 17-11-03-SC, §4.3 (July 3, 2018).
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searches, which might be violative of the Bill of Rights.”164 It is clear
from jurisprudence that the evidence seized must be specifically on
the warrant and that seizure of evidence cannot be subject to the
discretion of law enforcement agents.
236. These same standards should be imposed on
surveillance tactics to protect the people from unlawful searches.
As discussed, without proper limitations, the surveillance (or
digital search, in this case) becomes nothing more than a
curtailment of one’s right to privacy disguising itself as legitimate
investigations to counter terrorism. This is bolstered by the fact
that the new law removed surveillance as a requisite prior to
warrantless arrests.165 It then (again) begs the question - what
purpose would the extended period of surveillance serve if not to
justify warrantless arrests?
237. In Carpenter v. U.S.166,the U.S. Supreme Court found
that mapping a cell-phone’s location for 127 days is an infringement
of the right to privacy. It noted that “[a] cell phone faithfully follows
its owner beyond public thoroughfares and into private residences,
doctor’s offices, political headquarters, and other potentially
revealing locales.”167 Tracing the development of technology and the
capacity of law enforcement to track a person’s movements, it noted
that “[m]apping a cell phone’s location over the course of 127 days
provides an all-encompassing record of the holder’s
whereabouts.”168 A person has a reasonable expectation of privacy
relating to his movements, because never before has law
enforcement been able to collect an abundance of information with
a mere click. It concluded that:
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“In light of the deeply revealing nature of CSLI, its
depth, breadth, and comprehensive reach, and the
inescapable and automatic nature of its collection, the
fact that such information is gathered by a third party
does not make it any less deserving of Fourth
Amendment protection. The Government’s acquisition
of the cell-site records here was a search under that
Amendment.”169
238. It is inconceivable that law enforcement will need such
an extended period of time to obtain more evidence. Is not probable
cause enough to support their case? Surveillance, for any period of
time, should be conducted only for exigent circumstances. Exigent
circumstances are those circumstances that would cause a
reasonable person to believe that search was necessary to prevent
physical harm, destruction of relevant evidence, escape of a suspect,
or some other circumstance improperly frustrating legitimate law
enforcement efforts. Even assuming they must meet the threshold
of proof beyond reasonable doubt, is sixty to ninety days necessary?
The length of time, of a minimum of sixty days to a maximum of
ninety days, legalizes the State surveillance, without limitation and
worse, without consequences of erring officials.
239. In amending the Human Security Act of 2007, R.A. No.
11479: (1) extends the maximum period of surveillance to 60 to 90
days;170 (2) removes the right of the person being surveilled to be
informed of the acts done by the law enforcement authority and to
challenge the same before the Court of Appeals who issued it171; and
(3) removes the provision requiring law enforcement to notify the
suspect if no case is filled in the original period of surveillance,
subject to the threat of imprisonment of the police if this is not
complied with172.
240. By removing these safeguards, R.A. No. 11479 promotes
the unrestricted surveillance, without any practical recourse. The
courts will only be informed of the surveillance only after charges
have been filed before the prosecutor, while the suspect will not
even be informed of the intrusion to his/her right of privacy until
he/she has already been warrantlessly detained173.

Carpenter, supra note 155.
Rep. Act No. 11479 (2020), Sec. 19.
171 See: Rep. Act. No. 9372 (2007), Sec. 9.
172 See: Rep. Act. No. 9372 (2007), Sec. 10.
173 Rep. Act No. 11479 (2020), Sec. 29.
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241. Although R.A. No. 11479 has specified penalties for
violations in relation to Custody of Intercepted and recorded
Communications,174 Disposition of Deposited Materials175and
Unauthorized or Malicious Interceptions,176 no remedies have been
detailed under the law in cases where the surveilled person would
like to challenge the legality of the infringement on his/her right.
242. Sections 16 to 24 of R.A. 11479 provides for processes in
securing authorization and conducting surveillance, as well as
storage of collected information. However, it fails to provide for
adequate remedies and protection for persons subjected to
surveillance activities. The person surveilled is indubitably
deprived of his/her right to due process in the name of protecting
national security against terrorism.
243. The application to conduct surveillance against subject
individuals,
as
well
as
the
application
compelling
telecommunication service providers are all done ex-parte. 177 Even
the application for the extension or renewal of conducting
surveillance activities is done ex-parte.178 The only time that that
the law requires the person surveilled to be notified of the incursion
to his/her right to privacy is stated in Section 22 of R.A. No. 11479,
on Disposition of Deposited Materials. It provides that:
“xxx. The sealed envelope or sealed package shall not be
opened, disclosed, or used as evidence unless authorized
by a written order of the authorizing division of the
Court of Appeals which written order shall be granted
only upon written application of the Department of
Justice (DOJ) duly authorized in writing by the ATC to
file the application with proper written notice to the
person whose conversation, communication, message,
discussion or spoken or written words have been the
subject of surveillance, monitoring, recording and
interception to open, reveal, divulge and use the
contents of the sealed envelope or sealed package as
evidence.

Rep. Act No. 11479 (2020), Sec. 20.
Rep. Act No. 11479 (2020), Sec. 22.
176 Rep. Act No. 11479 (2020), Sec. 24.
177 Rep. Act No. 11479 (2020), Sec. 16 and 17.
178 Rep. Act No. 11479 (2020), Sec. 19.
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The written application, with notice to the party
concerned, for the opening, replaying, disclosing, or
using as evidence of the sealed package or the content
thereof, shall clearly state the purpose or reason for its
opening, replaying, disclosing or using as evidence of
the sealed package or the contents thereof, shall clearly
state the purpose or reason for its opening, replaying,
disclosing, or its being used as evidence.
Violation of this section shall be penalized by
imprisonment of ten (10) years.”
244. In R.A. No. 9372, or the Human Security Act of 2007,
the person surveilled has a stated remedy provided under the law
in regard to his/her right to be informed, albeit belatedly, of the
surveillance conducted against him/her. In the repealed law, the
rights to due process and privacy are somehow recognized and the
person surveilled is provided with a recourse in the event that
he/she would decide to question the legality of the incursion to
his/her right to privacy. Section 9 of R.A. No. 9372 provides:
“SEC. 9. Classification and Content of the Order of the
Court. – The written order granted by the authorizing
division of the Court of Appeals as well as its order, if
any, to extend or review the same, the original
application of the applicant, including his application to
extend of renew, if any, and the written authorization of
the Anti-Terrorism Council shall be deemed and are
hereby declared as classified information; Provided,
That the person being surveilled or whose
communications,
letters,
papers,
messages,
conversations, discussions, spoken or written words and
effects have been monitored, listened to, bugged or
recorded by law enforcement authorities has the right to
be informed of the acts done by the law enforcement
authorities in the premises challenge, if he or she
intends to do so, the legality of the interference before
the Court of Appeals which issued the written order.
xxx"179
245. Unfortunately, this recourse is not available for persons
surveilled under the assailed new law. The only right of a surveilled
179
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person acknowledged in R.A. No. 11479 is the right to be notified of
the opening, disclosing, replaying and/or using of the evidence
gathered during the surveillance activity.180
246. At the onset, persons surveilled under R.A. 11479
cannot contest the curtailment of their rights because of the
clandestine nature of the surveillance activities. They cannot
defend themselves from the State intrusion precisely because they
have no knowledge that their rights are already being infringed
upon. More troubling is the fact that the State sanctions it to
prioritize the State’s general welfare over the personal and
individual interest of the citizen being surveilled. The least that the
State can do is to inform, ensure and assure its citizenry, even
belatedly that their rights still matter and that their government
protects them by providing remedies they can avail of for the unjust
intrusions of their fundamental rights.
247. From the above quoted Section 22 of R.A. No. 11479, it
shows that the law is wanting in providing “proper safeguards and
well-defined standards to prevent unconstitutional invasions.”181
Curtailing of one’s right to privacy is one such invasion to a person’s
fundamental rights under our Constitution.
For it to be
permissible, it has to strictly comply with the standards set forth
for the allowance of its restriction. It is not enough for law enforcers
to show that the infringement to one’s right to privacy is a necessity
for the proper execution of their jobs. It has to be proven by the
elements of the government that the limitation imposed on the
rights of the citizens to further the State’s interest is narrowly
drawn and applies the least restrictive measure to prevent abuses.
As ratiocinated in the case of Ople vs. Torres:
“xxx The law is clear on what practices were prohibited
and penalized, and it was narrowly drawn to avoid
abuses. IN the case at bar, A.O. No. 308 may have been
impelled by a worthy purpose, but, it cannot pass
constitutional scrutiny for it is not narrowly drawn. And
we now hold that when the integrity of a fundamental
right is at stake, this court will give the challenged law,
administrative order, rule or regulation a stricter
scrutiny. It will not do for the authorities to invoke the
presumption of regularity in the performance of official
duties. Nor is it enough for the authorities to prove that
their act is not irrational for a basic right can be
180
181
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diminished, if not defeated, even when the government
does not act irrationally. They must satisfactorily show
the presence of compelling state interests and that the
law, rule or regulation is narrowly drawn to preclude
abuses. This approach is demanded by the 1987
Constitution whose entire matrix is designed to protect
human rights and to prevent authoritarianism. In case
of doubt, the least we can do is to lean towards the
stance that will not put in danger the rights protected
by the Constitutions.”182
248. In the application of R.A. No. 11479, the citizens are
surveilled using broad, vague and ambiguous standards, yet leave
them with no recourse to defend themselves under the law.
249. Without conceding the constitutionality of the
provisions of this law, it is asserted that the clear and utter lack of
safeguards on the persons covered, type of information, methods
used, and duration of surveillance are unwanted and dangerous
intrusions into a Filipino’s private sphere. It bears emphasizing
that the Constitution creates twin protections against the State, the
right against unreasonable searches and seizures and the right to
privacy. Indeed, the right to privacy is an aspect of the right against
unreasonable searches and seizures. Recognizing the importance of
these protections, the Constitution bolsters both the right to privacy
and the right against unreasonable searches and seizure with the
exclusionary rule.
250. Any evidence obtained in violation of the right against
unreasonable searches and seizures shall be inadmissible for any
purpose in any proceeding. Otherwise known as the exclusionary
rule or the fruit of the poisonous tree doctrine, this constitutional
provision originated from Stonehill v. Diokno183. This rule prohibits
the issuance of general warrants that encourage law enforcers to go
on fishing expeditions. Evidence obtained through unlawful
seizures should be excluded as evidence because it is "the only
practical means of enforcing the constitutional injunction against
unreasonable searches and seizures." It ensures that the
fundamental rights to one’s person, houses, papers, and effects are
not lightly infringed upon and are upheld.184

Ople, supra note 19.
Stonehill v. Diokno, 126 PHIL. 738-766 (1967).
184 People of the Philippines vs. Victor Cogaed y Romana, G.R. No. 200334, July 30, 2014.
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251. With such a broad undertaking of surveillance, the
Petitioner submits that the grant of power in R.A. No. 11479 is a
blatant violation of the right to privacy and the right against
unreasonable searches. As explained above, the law grants broad
authority to the law enforcement agents to implicate persons
including mere suspects, for acts which are vaguely described, and
subject them to surveillance on all forms of communication, for a
period far too long to be necessary for the purposes of filing a case.
252. Any ambiguity in criminal statutes must be construed
against the State. The threat and dire consequences of abuses of
power are far too great - deprivation of life and liberty- to allow the
State such unlimited powers. It renders the constitutional
protections of privacy meaningless.
253. Searches are the exception and it is for the law to ensure
that stringent, clear, and exact language guide those that are
empowered to perform such acts. The constitution forbids fishing
expeditions. Where the law fails to meet even the minimum
standards of protection of constitutional rights, it is the incumbent
duty of courts to disregard and exclude all the evidence obtained
with such means, because such searches violate the constitutional
guarantees. The duty of lawmakers is to ensure that their intent is
captured by the specificity and exacting language. It is not for us to
rely on the Court’s good judgement, but rather to create laws that
are complete in and of itself.
254. The uproar and the dissent against R.A. No. 11479
reveal that this law instills a fear of the State. Its complete
disregard of constitutional promises, sow terror and fear, rather
than preventing these acts. Yet in stark contrast, a respect for
human rights, promotion of fundamental freedoms, and the
adherence to rule of law do not weaken the fight against terrorism.
In fact, the United Nations Security Council itself states that these
are complementary, mutually-reinforcing, and constitute an
essential part of successful counter-terrorism efforts.185 The
Council, in several other resolutions, reiterates that failure to
comply with these and other international obligations fosters a
sense of impunity and is one of the factors contributing to increased
radicalization.
United Nations Security Council, Resolution 1456 on High Level Meeting of the Security
Council:
Combatting
Terrorism
(January
20,
2003),
available
at
https://www.un.org/ruleoflaw/files/UNSCR1456.pdf (last accessed July 13, 2020).
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255. The Petitioner understands the horrors of brutal and
senseless attacks on human lives, but Petitioner also argues that
granting favors to law enforcement without due regard for
fundamental rights and freedoms, is a form of terrorism, in its own
right. Who then is the terrorist this law seeks to punish?
256. As a final note on this issue, the Petitioner proffers that
this is one of the first cases that gives this Honorable Court the
opportunity to interpret the role of fundamental rights in the face
of technology. Technology, much like any other system, will
magnify the inequality in society. Those who the law seeks to
protect must be those who are more vulnerable, those who are
innocent, and those that may be unfairly treated by the law.
257. Here, the Petitioner stresses that the Constitution is not
a litany of empty promises. The Bill of Rights is an integral part of
creating a just and equal society, so too then, must our laws do the
same. But this Act may unfairly victimize the more vulnerable
sectors of society who will not be able to hire battalions of lawyers
to defend themselves against unlawful intrusions into their privacy.
Therefore, the rules of searches must apply, even more so, where
the consequences of abuse are more pervasive. This is a unique
opportunity for this Honorable Court to set guidelines on protecting
fundamental rights in the face of technological advancement.
Fundamental rights must not be diminished in the face of
technology.

THE ANTI-TERRORISM ACT IS
NULL AND VOID FOR DIRECTLY
CONTRAVENING ARTICLE III,
SECTION 4 OF THE
CONSTITUTION; FREEDOM OF
SPEECH, EXPRESSION,
PEACEABLE ASSEMBLY
R.A. No. 11479 violates the freedom of speech and expression.
258. The Supreme Court, in a long line of cases, has declared
that facial challenges of a statute may only be done when such
statute concerns the right to free speech. Courts usually use the
overbreadth doctrine or the void-for-vagueness doctrine in
invalidating statutes that affect the right to free speech.186 Early
186
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cases teach us that the Court has not applied the said tests in
invalidating penal statutes.187 However, in the case of Disini v.
Secretary of Justice,188 the majority has adopted the view of Justice
Carpio that overbreadth doctrine and void for vagueness may be
applied to a penal statute when said law affects the right to free
speech.189
259. The overbreadth doctrine decrees that "a governmental
purpose may not be achieved by means which sweep unnecessarily
broadly and thereby invade the area of protected freedoms."190 In
American jurisprudence, the doctrine primarily involved facial
challenges to laws under the First Amendment. With regard to
freedom of speech, the mere tendency of speech to encourage
unlawful acts is not a sufficient reason for banning it, absent
showing from conduct of a direct connection between the speech and
imminent illegal conduct. The overbreadth doctrine prohibits the
government from banning unprotected speech if a substantial
amount of protected speech is prohibited or chilled in the process.191
260. In two cases, Estrada v. Sandiganbayan and Disini v.
Secretary of Justice, the Supreme Court has passed upon the
propriety of a constitutional challenge mounted against a penal
statute on the ground that the definition of the offense is overbroad.
261. At the core of Estrada v. Sandiganbayan192 is a challenge
of the constitutionality of Republic Act (RA) No. 7080 (or, the AntiPlunder Law). The case arose following the prosecution of former
President Joseph Estrada for several offenses allegedly committed
while in office, the most serious of them being Plunder under the
Anti-Plunder Law. Estrada assailed the law to be unconstitutional
for being “vague” and “overbroad”, and thus, transgressing
constitutional boundaries. His contention was based on the failure
of the law to provide for the statutory definition of the terms
“combination” and “series” in the key phrase “a combination of
series of overt or criminal acts” found in Sec. 1 (d) and Sec. 2, and
the word “pattern” in Sec. 4.193
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262. The Supreme Court acknowledged that a statute may be
challenged as vague or overbroad because of a ‘chilling effect.’ As
pointed out by Justice Mendoza in Estrada, “[t]he possible harm to
society in permitting some unprotected speech to go unpublished is
outweighed by the possibility that the protected speech of others
may be deterred and perceived grievances left to fester because of
the possible inhibitory effects of overly broad statutes.”194
263. However, the Supreme Court would take the position
that such a rationale does not apply to penal statutes based on the
fact that “[c]riminal statutes have general in terrorem effect
resulting from their very existence, and if a facial challenge is
allowed for this reason alone, the State may well be prevented from
enacting laws against socially harmful conduct.”195 Further, the
Court ruled that “[i]n the area of criminal law, the law cannot take
chances on the area of free speech”, citing American jurisprudence:
“In Broadrick v. Oklahoma, the Court ruled that "claims
of facial overbreadth have been entertained in cases
involving statutes which, by their terms, seek to
regulate only spoken words" and, again, that
"overbreadth claims, if entertained at all, have been
curtailed when invoked against ordinary criminal laws
that are sought to be applied to protected conduct." For
this reason, it has been held that "a facial challenge to a
legislative act is the most difficult challenge to mount
successfully, since the challenger must establish that no
set of circumstances exists under which the Act would
be valid."196
264. On the other hand, in the case of Disini v. Secretary of
Justice, the petitioners assailed the constitutionality of Section 5 of
Republic Act No. 10175 (“Cybercrime Prevention Act of 2012”) for
being overbroad and for causing a “chilling and deterrent effect on
protected expression.”197
265. The Supreme Court, in ruling that Section 5 of R.A. No.
10175 is unconstitutional, recognized that there are instances, such
as “liking” or “reacting” to a defamatory statement online that could
fall under the “aiding or abetting” in the commission of
Estrada, supra note 191.
195 Id.
196 Id. (Citing 413 U.S. 601, 612-613, 37 L.Ed. 2d 830, 840-841 (1973).
197 Disini, supra note 28.
194

103

cybercrime.198 The Court explained that if such an interpretation is
adopted pursuant to the overbroad definition and understanding of
what “aiding” or “abetting” is, internet users will be suppressed
from openly discussing public issues online.199 In the words of the
Supreme Court, “democracy will be threatened and with it, all
liberties. Penal laws should provide reasonably clear guidelines for
law enforcement officials and triers of facts to prevent arbitrary and
discriminatory enforcement.”200 As such, the Court struck down Sec.
5 of RA 10175 as unconstitutional for generating a “chilling effect”
on internet users who seek to openly discuss or express their
opinions in social media or the cyberspace in general by providing
a broad definition or interpretation of what may constitute “aiding
or abetting in the commission of cybercrime.”201 Stated differently
by the Supreme Court, the said provision’s “vagueness raises
apprehension on the part of internet users because of its obvious
chilling effect on the freedom of expression, especially since the
crime of aiding or abetting ensnares all the actors in the cyberspace
front in a fuzzy way.”202
266. In addition, the Court explained the applicability of a
facial challenge and the overbreadth doctrine in the present case as
follows:
When a penal statute encroaches upon the freedom of
speech, a facial challenge grounded on the void-forvagueness doctrine is acceptable. The inapplicability of
the doctrine must be carefully delineated. As Justice
Antonio T. Carpio explained in his dissent in Romualdez
v. Commission on Elections, "we must view these
statements of the Court on the inapplicability of the
overbreadth and vagueness doctrines to penal statutes
as appropriate only insofar as these doctrines are used
to mount ‘facial’ challenges to penal statutes not
involving free speech."
In an "as applied" challenge, the petitioner who claims
a violation of his constitutional right can raise any
constitutional ground – absence of due process, lack of
fair notice, lack of ascertainable standards, overbreadth,
or vagueness. Here, one can challenge the
Disini, supra note 28.
Id.
200 Id.
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202 Id.
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constitutionality of a statute only if he asserts a
violation of his own rights. It prohibits one from
assailing the constitutionality of the statute based solely
on the violation of the rights of third persons not before
the court. This rule is also known as the prohibition
against third-party standing.
But this rule admits of exceptions. A petitioner may for
instance mount a "facial" challenge to the
constitutionality of a statute even if he claims no
violation of his own rights under the assailed statute
where it involves free speech on grounds of overbreadth
or vagueness of the statute.
The rationale for this exception is to counter the
"chilling effect" on protected speech that comes from
statutes violating free speech. A person who does not
know whether his speech constitutes a crime under an
overbroad or vague law may simply restrain himself
from speaking in order to avoid being charged of a crime.
The overbroad or vague law thus chills him into
silence.203 (emphasis supplied)
267. The Court in Chavez v. Gonzales provides for the
different tests that would determine as to whether or not freedom
of speech is being infringed:
“Generally, restraints on freedom of speech and
expression are evaluated by either or a combination of
three tests, i.e., (a) the dangerous tendency doctrine
which permits limitations on speech once a rational
connection has been established between the speech
restrained and the danger contemplated; (b) the
balancing of interests tests, used as a standard when
courts need to balance conflicting social values and
individual interests, and requires a conscious and
detailed consideration of the interplay of interests
observable in a given situation of type of situation; and
(c) the clear and present danger rule which rests on the
premise that speech may be restrained because there is

Disini, supra note 28, (citing Romualdez v. COMELEC, G.R. No. 167011, April 30, 2008
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substantial danger that the speech will likely lead to an
evil the government has a right to prevent.”204
268. It was also established in the same case that the Court
has generally adhered to the clear and present danger test. In this
test, the question that must be scrutinized is whether the words
used are in “such circumstances and are of such a nature as to
create a clear and present danger that they will bring about the
substantive evils that Congress has a right to prevent.”205 Indeed, it
pertains to a question of proximity and degree. 206
269. In R.A. No. 11479, terrorism is defined as follows:
SEC. 4. Terrorism. - Subject to Section 49 of this Act,
terrorism is committed by any person who within or
outside the Philippines, regardless of the stage of
execution;
(a) Engages in acts intended to cause death or
serious bodily injury to any person, or endangers a
person’s life;
(b) Engages in acts intended to cause extensive
damage or destruction to a government or public
facility, public place or private property:
(c) Engages in acts intended to cause extensive
interference with, damage or destruction to critical
infrastructure;
(d) Develops, manufactures, possesses, acquires,
transports, supplies or uses weapons, explosives or
of biological, nuclear, radiological or chemical
weapons; and
(e) Release of dangerous substances, or causing
fire, floods or explosions207
270. As it can be observed, and as discussed previously, the
term, “acts intended,” constitutes the essential conduct that is
covered by the said definition. This definition infringes upon the
freedom of the citizenry to speech as a mere act of voicing out one’s
grievances for redress can be broadly mistaken as an “act intended
to cause extensive interference” or even “act intended to cause
bodily harm”. Indeed, it would only cause a chilling effect that
Chavez v. Gonzales, G.R. No. 168338, February 15, 2008.
Id.
206 Id.
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would paralyze the right and the capacity of the people to speak out
and be heard. Moreover, there’s no sufficient standard in the said
definition. The phrase “acts intended” is too vague to leave the law
enforcers unbridled discretion in classifying the alleged acts as
falling under the said definition. A person of common intelligence
will likewise be clueless as to what acts should be avoided since the
determination of what acts that may fall under the said definition
is subject to the interpretation of law enforcers with the possible
“intent” of the person.
271. One recent and proverbial incident that exemplifies the
possible adverse effect of the overbroad and vague definition of
terrorism was the unlawful arrest of the twenty individuals, known
as the Pride 20208, who were merely rightfully and legally protesting
for the rights of the LGBT community in the streets of Manila. This
is bolstered by the fact that such unlawful and abuse of power
happened prior to the implementation of R.A. No. 11479RA 11479.
Ultimately, there is no clear and present danger in prohibiting such
acts that would warrant the infringement of the freedom of speech.
It is then hereby forwarded that such definition of terrorism is
overbroad and vague as it infringes the freedom of speech; hence, it
should be struck down as unconstitutional.
272. Justice Anthony Kennedy wrote in Ashcroft v. Free
Speech Coalition, “The right to think is the beginning of freedom,
and speech must be protected from the government because speech
is the beginning of thought.” Free speech and free press may be
identified with the liberty to discuss publicly and truthfully any
matter of public interest without censorship and punishment.209
Free speech and of the press entails beyond merely approving
existing political beliefs and economic systems, and supporting
official measures; to be truly meaningful, such freedom should
allow and encourage the articulation of unorthodox view, though it
be hostile to or derided by others.210 In brief, it includes the freedom
to express the thoughts we do not approve of.211
273. In a constitutional democracy such as ours, free speech
and expression is given the highest regard. As such, the scope of
On June 26, 2020, police arrested 20 protesters during a lesbian, gay, bisexual,
transgender and queer (LGBTQ+) community-organized protest against the Anti-Terror
Bill in Manila.
209 Gonzales v. Commission on Elections, G.R. No. 192856, March 8, 2011.
210 Id.; Chavez v. Gonzales, G.R. No. 168338, February 15, 2008.
211 Soriano v. Laguardia, G. R. No. 164785, March 15, 2020; Soriano v. MTRCB, G. R.
No. 165636, March 15, 2010.
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freedom of expression is so broad that it extends protection to
nearly all forms of communication, including speech, print or
publications, film, television, radio broadcasting, and assembly
pertaining to secular or political causes.212 The subject matter of
protection concerns a myriad of topics, from matters of public
interest embracing all issues, to any other political, economic,
scientific, or informational issue.213
274. Given the influence of the US Constitution on our own
Constitution, the Supreme Court has often used the tests
established in the jurisdiction of the United States especially when
it comes to the provision on free speech. Recognized in our
jurisdiction are the four aspects of freedom of the press.214 These are
(1) freedom from prior restraint; (2) freedom from punishment
subsequent to publication; (3) freedom of access to information; and
(4) freedom of circulation.215
275. In Chavez v. Gonzales,216 the Court has emphasized “the
determination in every case of whether there is an impermissible
restraint on the freedom of speech has always been based on the
circumstances of each case, including the nature of the restraint.
And in its application in our jurisdiction, the parameters of this
principle have been etched on a case-to-case basis, always tested by
scrutinizing the governmental issuance or act against the
circumstances in which they operate, and then determining the
appropriate test with which to evaluate.”217
276. The Court held that prior restraint refers to official
governmental restrictions on the press or other forms of expression
in advance of actual publication or dissemination.218 Freedom from
prior restraint is largely freedom from government censorship of
publications, whatever the form of censorship, and regardless of
whether it is wielded by the executive, legislative or judicial branch
of the government.219 Thus, in our jurisdiction it has been held that
any law or official that requires some form of permission to be had
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before publication can be made, commits an infringement of the
constitutional right, and remedy can be had at the courts.220
277. However, our jurisprudence has also laid down the
importance of classifying the restraint whether as a content-neutral
regulation, i.e. merely concerned with the incidents of the speech,
or one that merely controls the time, place or manner, and under
well-defined standards; or a content-based restraint or censorship,
i.e., the restriction is based on the subject matter of the utterance
or speech.221 The test that will be applied will depend on the
classification of the regulation or law being assailed.
278. In content-neutral regulation, the Court only requires a
substantial governmental interest for its validity.222 Acts falling
under this type of regulation are not subject to the strictest form of
judicial scrutiny but to an intermediate approach—somewhere
between the mere rationality that is required of any other law and
the compelling interest standard applied to content-based
restrictions.223 The test then provides,
“[a] governmental regulation is sufficiently justified if it
is within the constitutional power of the Government, if
it furthers an important or substantial governmental
interest; if the governmental interest is unrelated to the
suppression of free expression; and if the incident
restriction on alleged [freedom of speech & expression]
is no greater than is essential to the furtherance of that
interest. This test is also known as the O’brien test
adopted from US jurisprudence.”224
279. Content-based regulation, meanwhile, is given the
strictest scrutiny in light of its inherent and invasive impact. Acts
falling under this type of regulation will only pass judicial scrutiny
when it has overcome the clear and present danger rule, with the
government having the burden of overcoming the presumed
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unconstitutionality.225 Unless the government can overthrow this
presumption, the content-based restraint will be struck down.226
280. Moreover, the government must be able to show the type
of harm the speech would bring about especially the gravity and the
imminence of the threatened harm.227 The same cannot be justified
by hypothetical fears, there must be a showing of a substantive and
imminent evil that is founded on reality.228 Court usually asked “the
question in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and
present danger that they will bring about the substantive evils that
Congress has a right to prevent. It is a question of proximity and
degree.”229
281. Furthermore, the substantial government interest of the
restriction must be unrelated to the suppression of free
expression.230 “Also, the incidental restriction on speech must be no
greater than what is essential to the furtherance of that interest. A
restriction that is so broad that it encompasses more than what is
required to satisfy the governmental interest will be invalidated.231
The regulation, therefore, must be reasonable and narrowly drawn
to fit the regulatory purpose, with the least restrictive m eans
undertaken.”232 (emphasis supplied)
282. In sum, the rule in our jurisdiction provides that in prior
restraint embodied in a content-neutral regulation, such regulation
is subjected to an intermediate review. Meanwhile, content-based
regulation is subjected to clear and present danger rule. Moreover,
in content-based regulation, it will only pass judicial scrutiny if it

Chavez, supra note 205. (Citing Iglesia ni Cristo v. Court of Appeals, 328 Phil. 893
(1996). In this case, it was found that the act of respondent Board of Review for Motion
Pictures and Television of rating a TV program with “X”—on the ground that it “offend[s]
and constitute[s] an attack against other religions which is expressly prohibited by law”—
was a form of prior restraint and required the application of the clear and present danger
rule.)
226 Chavez, supra note 205. (Citing Iglesia ni Cristo v. Court of Appeals, 328 Phil. 893
(1996); Gonzales v. COMELEC, 137 Phil. 471 (1969); ABS-CBN Broadcasting Corp. v.
COMELEC, 380 Phil. 780 (2000); Social Weather Stations v. COMELEC, G.R. No.
147571, May 5, 2001, 357 SCRA 496.
227 Id.
228 Id. (Citing Iglesia ni Cristo v. Court of Appeals, 328 Phil. 893 (1996).)
229 Id. (Citing Schenke v. United States, 249 U.S. 47, 52 (19191), cited in Cabansag v.
Fernandez, 102 Phil. 151 (1957); and ABS-CBN Broadcasting Corp. v. COMELEC, 380
Phil. 780, 794 (2000).
230 Id. (Citing Adiong v. COMELEC, G.R. No. 103956, March 31, 1992, 207 SCRA 712,
cited in ABS-CBN Broadcasting Corp. v. COMELEC, 380 Phil. 780, 795 (2000).
231 Id. (Citing Adiong v. COMELEC, G.R. No. 103956, March 31, 1992, 207 SCRA 712).
232 Id. (citing Osmeña v. COMELEC, 351 Phil. 692 (1998).
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is justified by a compelling reason, and the restrictions imposed are
neither overbroad nor vague.233
283. Our jurisprudence has also shown the development of
the Court’s treatment when it comes to speeches that may be
deemed as seditious. Speeches deemed seditious do not fall under
the protected right to free speech. Nonetheless, given that the right
to free speech enjoys supremacy in our Constitution, the Court is
cautious in deciding prosecution of cases involving speech.
284. In People v. Perez,234 while the accused was convicted for
seditious speech, the Court still had the opportunity to state that
criticism is permitted to penetrate even to the foundations of
Government. Criticism, no matter how severe, on the Executive, the
Legislature, and the Judiciary, is within the range of liberty of
speech, unless the intention and effect are seditious.235
285. Later on, the Court has adopted the clear and present
danger test in determining whether the Government restriction on
free speech is allowed. Another influential and persuasive case is
the case of Dennis v. United States,236 In the said case, the Court
held convicting a defendant of a non-speech related offense based
on speech is permissible only if the speech created a clear and
present danger that the crime would be attempted or perpetrated.237
286. The reason behind this rule is that “free speech and free
press may be identified with the liberty to discuss publicly and
truthfully any matter of public interest without censorship and
punishment. There is to be no previous restraint on the
communication of views or subsequent liability whether in libel
suits, prosecution for sedition, or action for damages, or contempt
proceedings unless there be a clear and present danger of
substantive evil that Congress has a right to prevent.”238

Id. (Citing Iglesia ni Cristo v. Court of Appeals, 328 Phil. 893 (1996); Gonzales v.
COMELEC, 137 Phil. 471 (1969); ABS-CBN Broadcasting Corp. v. COMELEC, 380 Phil.
780 (2000); Social Weather Stations v. COMELEC, G.R. No. 147571, May 5, 2001, 357
SCRA 496.)
234 People v. Perez, G.R. No. 21049, December 22, 1923.
235 Id.
236 Dennis v. United States, 341 U.S. 494, 1951.
237 Id.
238 Newsounds Broadcasting v. Dy G.R. Nos. 170270 & 179411, April 2, 2009].
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287. The same test has been applied to the right to peaceable
assembly. In Bayan v. Ermita,239 the Court held that the right to
peaceably assemble may be limited upon showing a clear and
present danger to public order, public safety, public convenience,
public morals, or public health. As such, in denying or modifying
rally permits, it is an indispensable condition the clear and present
danger test be the standard for the decision reached.240
288. When the Court was confronted with the question of the
possible restrictions on the right to association, the Court held that
clear and present danger rule must likewise be applied.241 In
Gonzales v. Comelec,242 the Court quoted Douglas and held,
"Justice Frankfurter thought that political and
academic affiliations have a preferred position under
the due process version of the First Amendment. But
the associational rights protected by the First
Amendment are in my view much broader and cover
the entire spectrum in political ideology as well as in
art, in journalism, in teaching, and in religion. In my
view, government can neither legislate with respect
to nor probe the intimacies of political, spiritual, or
intellectual relationships in the myriad of lawful
societies and groups, whether popular or unpopular,
that exist in this country."243
289. The Court recognized, however, that the Constitution
provides for the limitation of this freedom; that is such right may
be restricted when the purposes are contrary to law. The phrase “for
purposes contrary to law” must be interpreted as another way of
expressing the clear and present danger rule.244 Unless the
association or society is shown to create an imminent danger to
public safety, there is no justification in abridging the right to form
associations or societies.
290. It is clear, therefore, that when the statute is alleged to
have infringed the freedom of the press, speech, of peaceable
assembly, and of association, the Court has the power to rule on the
Bayan vs. Ermita, G.R. No. 169838, April 25, 2006.
Id.
241 Gonzales v. Commission on Elections, L-27833, April 18, 1969.
242 Id.
243 Id. (Citing Douglas, The Right of Association, 63 Col. Law Rev. pp. 1374-1375.(1963).
244 Gonzales, supra note 242.
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matter even if it is being asked to declare the said statute void on
its face.245 Such fundamental liberties are accorded so high a place
in our constitutional scheme that any alleged infringement
manifest in the wording of statute cannot be allowed to pass
unnoticed.246
291. Given the standard and tests discussed above,
Petitioner submits that the provisions of R.A. No. 11479 violate the
right to speech and expression. The provisions provided below show
that the law falls under content-based regulation. As such,
petitioner asserts that a heightened scrutiny is warranted. It is the
burden of the State to prove that there is a clear and present danger
that it seeks to prohibit and that the restrictions imposed are not
vague and they are the least restrictive means.
292. The right to free speech and free expression is one of the
rights that is of the most difficult rights to restrict under the Bill of
Rights. This argument is bolstered by the settled rule that any
attempt to restrict it must be met with an examination so critical
that only a clear and present danger would be allowed to curtail
it.247
293. R.A. No. 11479
government, it states:

punishes

threats

against

the

Sec. 5. Threat to Commit Terrorism. - Any person who
shall threaten to commit any of the acts as mentioned in
Section 4 thereof shall suffer the penalty of
imprisonment of twelve (12) years.
294. This is contrary to what the Philippine Constitution has
enshrined under its recognition of freedom of speech, which is the
right of the people to “petition the government for government
grievances.” 248 In upholding the freedom of speech, as early as the
1920’s, the trend in Philippine and American court decisions is to

Id.
Id. (Citing Near v. Minnesota, 283 US 697 (1931); Lovell v. Griffin, 303 US 444 (1938);
Thornhill v. Alabama, 310 us 89 (1940); Murdock v. Pennsylvania, 319 US 105 (1943);
Saia v. New York, 334 US 558 (1948); Kunz v. New York, 340 US 290 (1951); Staub v.
Boxley 355 US 313 (1958); Smith v. California, 361 US 147 (1959); Talley v. California,
362 US 60 (1960); Cramp v. Board of Public Instruction, 368 US 0278 (1961); Baggett v.
Bullitt, 377 US 360 (1964); Aptheker v. Secretary of State, 378 US 500 (1964).
247 Chavez, supra note 205.
248 CONST., art. III, sec. 4.
245
246
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promote a “uninhibited robust and wide-open” discussion of public
issues.249
295. In the standard for censorship discussed, an established
clear and present imminent danger will be the standard to be able
to impede the freedom of speech. The rules must not only be clear
and present but also traceable to the ideas expressed.
Jurisprudence recognizes the time element of the danger as
present.250 In giving threats, the presence of any danger is
hypothetical. A single person giving threats cannot be regarded as
a clear and present danger so much so to be imprisoned for more
than a decade. Further, the threat under above-quoted provision in
R.A. No. 11479 is not even a qualified threat, therefore regardless
whether it is a light or grave threat a person can be punished. The
danger considered to be curtailed must not be a mere probability.251
296. Similarly, the provisions on Proposal to Commit
Terrorism (Section 8), Inciting to Commit Terrorism (Section 9),
and Recruitment to and Membership in a Terrorist Organization
(section 10) all create a chilling effect to the freedom of speech. As
Justice Tinga explained chilling effect in his separate opinion in the
case of Chavez, viz:
“If it can be said that a threat of criminal or civil
sanctions after publication 'chills' speech, prior restraint
"freezes" it at least for the time." An act of government
that chills expression is subject to nullification or
injunction from the courts, as it violates Section 3,
Article III of the Constitution. "Because government
retaliation tends to chill an individual's exercise of his
right to free expression, public officials may not, as a
general rule, respond to an individual's protected
activity with conduct or speech even though that
conduct or speech would otherwise be a lawful exercise
of public authority.”252
297. With the broad and vague definitions of terrorism, and
the intent to penalize threat to commit terrorism, proposal to
commit terrorism, inciting to terrorism and recruitment to and
Chavez, supra note 205.
Gonzales, supra note 242.
251 Gonzales, supra note 242.
252 Chavez, supra note 205. (J. Tinga, Dissenting and Concurring Opinion), (citing
Nebraska Press Association v. Stuart, 427 U.S. 539 (1976).)
249
250
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membership in a terrorist organization, the law suffers infirmity.
While it may appear that the provisions do not expressly prohibit
speech or conduct, the mere fact that the definitions are not clearly
crafted bolsters the fear that the State will have an unbridled
discretion in interpreting the said law and may cover legitimate
exercise of free speech, press, assembly and association.

R.A. No. 11479 violates the freedom of assembly
298. Sec. 4 of the 1987 Constitution provides that no law
shall be passed abridging the freedom of speech, of expression, or of
the press, or the right of the people peaceably to assemble and
petition the government for redress of grievances.
299. Sec. 2. of BP 880 provides that the constitutional right
of the people peaceably to assemble and petition the government for
redress of grievances is essential and vital to the strength and
stability of the State. To this end, the State shall ensure the free
exercise of such right without prejudice to the rights of others to
life, liberty and equal protection of the law.
300. In the case of Bayan v. Ermita, the court elucidated that:
“The first point to mark is that the right to peaceably
assemble and petition for redress of grievances is,
together with freedom of speech, of expression, and of
the press, a right that enjoys primacy in the realm of
constitutional protection. For these rights constitute the
very basis of a functional democratic polity, without
which all the other rights would be meaningless and
unprotected.” 253
301. Freedom of assembly connotes the right people to meet
peaceably for consultation and discussion of matters of public
concern. It is entitled to be accorded the utmost deference and
respect.254
302. The Supreme Court adheres to the “clear and present
danger” test, a question of proximity and degree, in determining the

253
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Bayan, supra note 240.
JBL Reyes v. Bagatsing, G.R. No. L-65366 November 9, 1983.
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validity of statutes regulating fundamental liberties under the Bill
of Rights such as free speech and the freedom of assembly.255
303. In using this test, the question that shall be asked is:
whether the words used are used in such circumstances and are of
such a nature as to create a clear and present danger that they will
bring about the substantive evils that Congress has a right to
prevent. It is a question of proximity and degree. 256 The substantive
evil sought to be prevented must be “extremely serious” and the
degree of imminence “extremely high” before any utterance is
punishable.257 The words used in such circumstances and are of
such a nature as to create a clear and present danger that they will
bring about the substantive evils that the lawmaker has a right to
prevent.258
304. The United States Supreme Court further elaborated
the test in this manner:
“Fear of serious injury cannot alone justify suppression
of free speech and assembly. Men feared witches and
burnt women. It is the function of speech to free men
from the bondage of irrational fears. To justify
suppression of free speech, there must be reasonable
ground to fear that serious evil will result if free speech
is practiced. There must be reasonable ground to believe
that the danger apprehended is imminent. There must
be reasonable ground to believe that the evil to be
prevented is a serious one.”259
305. The exercise of the freedom of assembly may only be
denied on the ground of clear and present danger to public order,
public safety, public convenience, public morals or public health, a
recognized exception to the exercise of the right even under the
Universal Declaration of Human Rights and the International
Covenant on Civil and Political Rights. The sole justification for a
limitation on the exercise of this right, so fundamental to the
maintenance of democratic institutions, is the danger, of a
character both grave and imminent, of a serious evil to public
ABS-CBN Broadcasting Corporation v. COMELEC, G.R. No. 133486, January 28,
2000.
256 Schenke v. United States, 249 U.S. 47 (1919).
257 Bridges v. California, 314 U.S. 252 (1941).
258 Eastern Broadcasting Corporation v. Minister of Transportation & Communications, L59329, July 19, 1985.
259 Whitney v. California, 274 U.S. 357 (1927).
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safety, public morals, public health, or any other legitimate public
interest.260
306. In Reyes v. Bagatsing, the Court held:
“It is an indispensable condition to such refusal or
modification that the clear and present danger test
be the standard for the decision reached. If he is of
the view that there is such an imminent and grave
danger of a substantive evil, the applicants must
be heard on the matter. Thereafter, his decision,
whether favorable or adverse, must be transmitted
to them at the earliest opportunity. Thus if so
minded, then, can have recourse to the proper
judicial authority.”261
307. In De Jonge v. State of Oregon, the Supreme Court of
the United States had the occasion to rule that the holding of
meetings for peaceable political action cannot be proscribed, in this
wise:
“The question, if the rights of free speech and peaceable
assembly are to be preserved, is not as to the auspices
under which the meeting is held but as to its purpose;
not as to the relations of the speakers, but whether their
utterances transcend the bounds of the freedom of
speech which the Constitution protects.
If the persons assembling have committed crimes
elsewhere, if they have formed or are engaged in a
conspiracy against the public peace and order, they may
be prosecuted for their conspiracy or other violation of
valid laws. But it is a different matter when the State,
instead of prosecuting them for such offenses, seizes
upon mere participation in a peaceable assembly and a
lawful public discussion as the basis for a criminal
charge.”262
308. In Thomas v. Collins, a Texas law required labor
organizers to register with and procure an organizer's card from the
Schenke, supra note 257.
Reyes, supra note 255.
262 De Jonge v. State of Oregon, 299 U.S. 353 (1937).
260
261
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State. While a court order restraining the appellant from violating
the statute was in force, he made a speech during a workers’
assembly and urged his hearers generally to join a union. The Court
held that:
“As a matter of principle, a requirement of registration in
order to make a public speech would seem generally
incompatible with an exercise of the rights of free speech and
free assembly. Lawful public assemblies, involving no element
of grave and immediate danger to an interest the State is
entitled to protect, are not instruments of harm which require
previous identification of the speakers. And the right either of
workmen or of unions under these conditions to assemble and
discuss their own affairs is as fully protected by the
Constitution as the right of businessmen, farmers, educators,
political party members or others to assemble and discuss
their affairs and to enlist the support of others.”263
309. As extensively explained in previous discussion, the
vague definition of “terrorism” under R.A. No. 11479 casts a net too
wide that it atrociously violates the rights enshrined in our
Constitution. Such vagueness in definition will cause a chilling
effect to the rights of the people in voicing out their opinions and
frustrations against the government. This chilling effect unduly
curtails the rights of the people to free speech and to peaceably
assemble and petition the government for redress of grievances.
The vague definition gives the law enforcers too much of a
discretion in classifying the alleged acts as falling under the said
definition.

THE ANTI-TERRORISM ACT IS
NULL AND VOID FOR DIRECTLY
CONTRAVENING ARTICLE III,
SECTION 8 OF THE
CONSTITUTION; FREEDOM OF
ASSOCIATION
310. Section 8, Article III of the Constitution states that
“[t]he right of the people, including those employed in the public
and private sectors, to form unions, associations, or societies for
purposes not contrary to law shall not be abridged.”
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311. In Buckley v. Valeo264 as quoted in Ejercito v.
COMELEC, the Court held: “[i]n view of the fundamental nature of
the right to associate, governmental "action which may have the
effect of curtailing the freedom to associate is subject to the closest
scrutiny… Even a "significant interference” with protected rights of
political association" may be sustained if the State demonstrates a
sufficiently important interest and employs means closely drawn to
avoid unnecessary abridgment of associational freedoms.”265
312. Section 4 of R.A. No. 11479 in relation to Section 3(m)266
applies to associations and organizations that perpetrate acts
intended to cause damage or destruction to a government facility,
public place or private property, or acts intended to cause extensive
interference with damage or destruction to critical infrastructure
whether inside or outside the country for various purposes such as
“to intimidate the general public or a segment thereof, create an
atmosphere or spread a message of fear, to provoke or influence
seriously destroy or destabilize the fundamental political, economic,
or social structures of the country, or create a public emergency or
seriously destabilize or destroy the fundamental political, economic,
or social structures of the country or create a public emergency or
seriously undermine public safety.”
313. In addition, Section 4 of R.A. No. 11479 comes with a
proviso which state that said section does not include advocacy,
protest, dissent, stoppage of work, industrial or mass action and
other exercises of civil and political rights which are not intended
to cause death or serious physical harm to a person, to endanger a
person’s life or to create a serious risk to the public.
314. The mere mention of exercises of civil and political
rights that are not covered as a proviso of Section 4 goes to show
the legislature’s prior restraint to the freedom of association. This
means that some forms and exercises of civil and political rights are
not covered and as a protected freedom this triggers the
abovementioned scrutiny.
315. Having shown that Section 4 is a prior restraint to the
freedom of association, the burden of proof shifts to the government.
Buckley, supra note 34.
Ejercito v. Commission on Elections, G.R. No. 212398, November 25, 2014.
266 “Terrorist Organization, Association or Group of Persons shall refer to any entity
organized for the purpose of engaging in terrorism, or those proscribed under Section 26
hereof or the United Nations Security Council-designated terrorist organization.”
264
265
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Government has to prove that it has compelling state interest in
curtailing political thought and association in the name of national
security and whether or not it has used narrowly tailored means in
achieving such interest.
316. It is admitted that government has a compelling state
interest in national security and self-preservation. However, the
state has not narrowly tailored its prior restraint of the freedom of
association in its formulation of terrorist activities in Section 4. It
is submitted that political association and organizations may
commit acts that are specifically intended to forward lofty goals but
may also be interpreted as causing physical harm, or endangering
a person’s life, or creating a serious risk to public safety. Hunger
strikes in pursuit of valid grievances may be seen as causing bodily
harm to provoke or influence by intimidation the government.
Workers’ strikes, especially in the transportation sector (air and
land) may be construed as creating a serious risk to public safety.
The formulation of the law puts these valid actions of organizations
and associations within the ambit of the definition of terrorism.
317. Furthermore, any number of political associations may
act in pursuit of their central beliefs and be construed as causing
serious bodily harm or severe damage to critical infrastructure,
government and private property. For instance, propaganda,
meetings and even educational discussions of these beliefs may be
construed as perpetrating the acts intended in violation of Section
4, especially Sections 4(a) and 4(b). The effect is the total
prohibition of political thinking and discussion for certain strands
of political thought which can now be tagged as terrorist. The very
fact that these are possible constructions of the law means that the
law did not provide narrowly fitted legislation.
318. The criminalization of acts provided for in Section 10 of
R.A. No. 11479, such as joining, committing and supporting, are
arbitrary. In Scales v. United States, as quoted in People of the
Philippines v. Ferrer, “[i]t is, of course, true that quasi-political
parties or other groups that may embrace both legal and illegal
aims differ from a technical conspiracy, which is defined by its
purpose, so that all knowing association with the conspiracy is a
proper subject for criminal proscription as far as the First
Amendment liberties are concerned. If there were a similar blanket
prohibition of association with a group having both legal and illegal
aims, there would indeed be real danger that legitimate political
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expression or association would be impaired.”267 (emphasis
supplied)
319. Section 10 is the very blanket prohibition that Scales
warns about. It is a provision that provides guilt by mere
association without doing any criminal intent or activity. It states
this without any qualification on the activities of the member but
knowledge of the groups’ proscription: “[a]ny person who shall
voluntarily and knowingly join any organization, association or
group of persons knowing that such organization, association or
group of persons is proscribed under Section 26 of this Act, or
designated by the United Nations Security Council as a terrorist
organization, or organized for the purpose of engaging in terrorism,
shall suffer the penalty of imprisonment of six to 12 years.”268
320. In Scales, the Supreme Court of the United States
pronounced “[t]here must be clear proof that a defendant
‘specifically intend[s] to accomplish [the aims of the organization]
by resort to violence.’ Noto v. United States, post at p. 367 U. S. 299.
Thus, the member for whom the organization is a vehicle for the
advancement of legitimate aims and policies does not fall within the
ban of the statute: he lacks the requisite specific intent ‘to bring
about the overthrow of the government as speedily as
circumstances would permit.’ Such a person may be foolish,
deluded, or perhaps merely optimistic, but he is not by this statute
made a criminal.”269
321. In Elfbrandt v. Russel cited in a separate opinion of
Justice Teehankee in People v. Ferrer, the United States Supreme
Court has struck down guilt by mere association. They ruled that
"the need for prudence and circumspection in [the Act's]
enforcement, operating as it does in the sensitive area of freedom of
expression and belief the oppressive concept of a blanket
pronouncement of guilt by mere association or membership, having
in mind what was aptly said in one case that ‘those who join an
organization but do not share its unlawful purposes and who do not
participate in its unlawful activities surely pose no threat, either as
citizens or as public employees. Laws such as this which are not
restricted in scope to those who join with the ‘specific intent’ to
further illegal action impose, in effect, a conclusive presumption
People v. Ferrer, L-32613-4, December 27, 1972 (citing Scales v. United States, 367
U.S. 203 (1961).
268 Rep. Act No. 11479 (2020), Sec. 10.
269 Scales v. United States, 367 U.S. 203 (1961).
267
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that the member shares the unlawful aims of the organization ... It
rests on the doctrine of 'guilt by association' which has no place here
... Such a law cannot stand.”270
322. In a line of cases decided by the US Supreme Court
provisions of law penalizing mere membership without doing any
other overt act have been struck down. These cases show that
membership is nominal, passive, inactive or purely technical and
does not show any active pursuance of criminal conduct.271
323. It is also good to note here that in the 1984 General
Assembly of the International Criminal Police Organization
(INTERPOL), criminalizing membership of a terrorist organization
is deemed political by its very nature. With the clamor for
international police action against individuals States consider as
terrorists, the 2004 General Assembly of the INTERPOL resolved
that requests for international police cooperation as regards
members of terrorist organization must require proof of the
individual’s active and meaningful involvement in the organization
that exceeds mere general support of the political goals of the
organization.272
324. As discussed above, the definition provided under
Section 4 of the act which informs Section 10 are prior restraints to
the highest protected right under the freedom of association which
is political association. Hence, in similar fashion with paragraph 8,
the government has to provide narrowly tailored provisions to
assure that the prior restraint is not so excessive as to prevent the
wholesale destruction of a constitutionally protected freedom.
325. Under Section 10, any person who “voluntarily and
knowingly join any organization, association or group of persons
knowing that such organization, association or group of persons is
proscribed under Section 26 of this Act, or designated by the United
Nations Security Council as a terrorist organization, or organized

Ferrer, supra note 268 (J. Teehankee, separate opinion), (citing Elfbrandt v. Russel,
384 U.S. 11, 1966).)
271 See Yates v. U.S., 354 U.S. 298 (1957); Communist Party v. Subversive Activities
Control Board 367 U.S. 1 (1961); Seales v. U.S. 367 U.S. 203 (1961); Aptheker v.
Secretary of State, 378 U.S. 500 (1964); Keyishian v. Bd. of Regents, 385 U.S. 589 (1967)
272 United Nations Office on Drugs and Crime.
Digest of Terrorist Cases.
https://www.unodc.org/documents/terrorism/Publications/Digest_of_Terrorist_Cases/Eng
lish.pdf.
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for the purpose of engaging in terrorism, shall suffer the penalty of
imprisonment of six to 12 years.”273
326. The above provision clearly disregards the multi-faceted
central beliefs of any political organization which can be a nexus of
legal and those that can be tagged as illegal aims under R.A. No.
11479. These beliefs form a system, which means that they are
inextricably linked with each other. For example, many
environmental organizations view a world order of complete nonreliance to any form of wasteful energy sources. They advocate the
shift to renewable energy by dissuading the use of fossil fuels in the
hope of permanently crippling the industry to save the planet which
in turn is “extensive damage to the critical infrastructure” from one
reading of Section 4 in relation to Section 3 and Section 26 of R.A.
No. 11479. There are an almost inexhaustible iterations of this
nexus or systems of legal and seemingly illegal political beliefs.
These reading of the law must be avoided to provide narrowly fitted
legislation that constitutes a prior restraint to the freedom of
association. The law clearly yearns specificity to not permanently
hinder the exercise of the freedom of association.
327. These facets of political thought are allowed to flourish
under the democratic nature of our Constitution. In Schneiderman
v. United States, it was held that “if there is any principle of the
Constitution that more imperatively calls for attachment than any
other, it is the principle of free thought -- not free thought for those
who agree with us, but freedom for the thought that we hate.”274
The Supreme Court of the United States went on say that
“[w]hatever attitude we may individually hold toward persons and
organizations that believe in or advocate extensive changes in our
existing order, it should be our desire and concern at all times to
uphold the right of free discussion and free thinking to which we as
a people claim primary attachment.”275
328. Recruitment, in its unqualified terms under Section 10,
suffers from the same wide provision. In its essence, recruitment is
an essential activity for political associations to grow and gain
audience. Restricting recruitment would also damage political
thought as it is an activity directly connected with the discussion,
articulation, and further distillation of political ideas. It is part of
the bare minimum for political thought to survive.
Rep. Act No. 11479 (2020), Sec. 10.
Schneiderman v. United States, 320 U.S. 139 (1943).
275 Id.
273
274
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329. Material support in Section 8 is also ridden with the
same problem, it is not narrowly fitted to allow political
associations to survive. Association dues, active participation in
discussions, setting up meetings, providing refreshment and
allowing resources for basic necessities of members of a political
association absent specific intent to concretely further illegal aims
are essential for political associations to survive.276 As already
established, political associations work on a conglomeration of
ideas, some may be construed as illegal under Section 4 of R.A.
11479.

The Anti-Terrorism Act violates the constitutional prohibition
against bills of attainder.
330. The Anti-Terrorism Act is akin to a bill of attainder, a
legislative act which inflicts punishment on individuals or members
of a particular group without a judicial trial, and this can be gleaned
from Sections 10, 25, and 26 of the law, thus:
Section 10. Recruitment to and Membership in a
Terrorist Organization.— Any person who shall
recruit another to participate in, join, commit or
support terrorism or a terrorist individual or any
terrorist organization, association or group of
persons proscribed under Section 26 of this Act, or
designated by the United Nations Security Council
as a terrorist organization, or organized for the
purpose of engaging in terrorism, shall suffer the
penalty of life imprisonment without the benefit of
parole and the benefits of Republic Act No. 10592.
xxx
Any person who shall voluntarily and knowingly
join any organization, association or group of
persons knowing that such organization,
association or group of persons is proscribed under
Section 26 of this Act, or designated by the United
See Buckley v. Valeo, 424 US 1 (1976); Roberts v. United States Jaycees, 468 US
609; Citizens Against Rent Control v. Berkeley, 454 US 290, 295–6 (1981); Service
Employees Int’l Union v Fair Political Practices Comm’n, 955 F.2d 1312, 1316 (9th Cir)
cert, denied, 505 U.S. 1230 (1992); ; In re Asbestos Litig, 46 F.3d 1284, 1290 (3rd Cir,
1994)
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Nations Security Council as a terrorist
organization, or organized for the purpose of
engaging in terrorism, shall suffer the penalty of
imprisonment of twelve (12) years.
Section 25. Designation of Terrorist Individual,

Groups
of
Persons,
Organizations
or
Associations.— Pursuant to our obligations under
United Nations Security Council Resolution
(UNSCR) No. 1373, the ATC shall automatically
adopt the United Nations Security Council
Consolidated Last of designated individuals, group
of persons, organizations, or associations
designated and/or identified as a terrorist, one who
finances terrorism, or a terrorist organization or
group.
Request for designations by other jurisdictions or
supranational jurisdictions may be adopted by the
ATC after determination that the proposed
designee meets the criteria for designation of
UNSCR No. 1373.
The ATC may designate an individual, groups of
persons, organization, or association, whether
domestic or foreign, upon a finding of probable
cause that the individual, groups of persons,
organization, or association commit, or attempt to
commit, or conspire in the commission of the acts
defined and penalized under Sections 4, 5, 6, 7, 8,
9, 10, 11 and 12 of this Act.
The assets of the designated individual, groups of
persons, organization or association abovementioned shall be subject to the authority of the
Anti-Money Laundering Council (AMLC) to freeze
pursuant to Section 11 of Republic Act No. 10168.
The designation shall be without prejudice to the
proscription
of
terrorist
organizations,
associations, or groups of persons under Section 26
of this Act. [Emphasis supplied.]

Proscription
of
Terrorist
Organizations, Association, or Group of Persons.—
Section

26.

Any group of persons, organization, or association,
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which commits any of the acts defined and
penalized under Sections 4, 5, 6, 7, 8, 9, 10, 11 and
12 of this Act, or organized for the purpose of
engaging in terrorism shall, upon application of
the DOJ before the authorizing division of the
Court of Appeals with due notice and opportunity
to be heard given to the group of persons,
organization or association, be declared as a
terrorist and outlawed group of persons,
organization or association, by the said Court.
The application shall be filed with an urgent
prayer for the issuance of a preliminary order of
proscription. No application for proscription shall
be filed without the authority of the ATC upon the
recommendation of the National Intelligence
Coordinating Agency (NICA).
331. The Bill of Rights prohibits the enactment of bills of
attainder.277 The elements of a bill of attainder are (1) a
specification of certain individuals or a group of individuals; (2) the
imposition of a punishment, penal or otherwise; and (3) the lack of
judicial trial, being the most essential among all the elements.278
The Anti-Terrorism Act clearly meets these elements.
332. Section 25 requires the Anti-Terrorism Council (ATC) to
automatically adopt the United Nations Security Council
Consolidated List of designated individuals, group of persons,
organizations, or associations designated and/or identified as a
terrorist, one who finances terrorism, or a terrorist organization or
group. Moreover, the Council may designate an individual, groups
of persons, organization, or association, whether domestic or
foreign, upon a finding of probable cause that the individual, groups
of persons, organization, or association commit, or attempt to
commit, or conspire in the commission of the acts of terrorism. The
ATC is also given discretion under the law in approving requests
for designation and proscription279 from foreign and supranational
jurisdictions.

CONST. Art. III, Sec. 22.
278 Misolas v. Hon. Benjamin Panga, G.R. No. 83341 January 30, 1990, (citing People v.
Ferrer, G.R. Nos. L-32613-14, December 27, 1972).
279 Rep. Act No. 11479 (2020), Sec. 28.
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333. These processes of classifying an individual or
organization as terrorist are repugnant to the constitutional
prohibition against bills of attainder because any individual or
organization falling under the Consolidated List will be considered
as a criminal under this jurisdiction without the benefit of judicial
due process.
334. While the observance of the twin due process
requirement of notice and hearing is mandated in applications for
proscription, the law sanctions the issuance of preliminary order of
prescription within 72 hours from the filing of the application.280
The preliminary order effectively declares any respondent to the
application as a terrorist and an outlawed organization or
association and may only be lifted after final determination of the
Court of Appeals within six months from the time the application
has been filed. Allowing the issuance of a preliminary order of
prescription, despite affording a respondent due process, would
cause the premature classification of an individual or group as
terrorist without the benefit of a full judicial trial.
335. Assuming that the lack of judicial determination to
proscribe or designate a terrorist is not considered unconstitutional
and would not warrant the need of judicial due process, proceedings
of administrative nature also recognize due process and includes
the following rights: (a) the right to notice, be it actual or
constructive, of the institution of the proceedings that may affect a
person's legal rights; (b) reasonable opportunity to appear and
defend his rights, introduce witnesses and relevant evidence in his
favor: (c) a tribunal so constituted as to give him reasonable
assurance of honesty and impartiality, and one of competent
jurisdiction. and (d) a finding or decision by that tribunal supported
by substantial evidence presented at the hearing, or at least
contained in the records or disclosed to the parties affected.281
336. Being an administrative body tasked to implement the
law, the ATC is expected to respect administrative due process and
the same shall be accorded to organizations or individuals subject
to designation and proscription. Except for the application of
proscription to the Court of Appeals, all the other provisions
designating and proscribing an individual or organization as
terrorist do not meet the notice and hearing requirements in
relation to one’s right to due process.
280
281

Rep. Act No. 11479 (2020), Sec. 27.
Air Manila, Inc. v. Hon. Marcelo Balatbat, G.R. No. L-29064, April 29, 1971.
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337. The lack of due process in the process of designating and
proscribing a terrorist individual or organizations has serious
implications in making recruitment and membership activities as
punishable under the questioned law. Without full determination
that an individual or group to which a respondent is accused of
being a member or having recruited persons therewith is organized
for terrorism purposes, there would be no reasonable basis to
curtail corresponding acts in the exercise of freedom of association
and assembly on the basis of clear and present danger.
338. The constitutional prohibition against bills of attainder
is not devoid of reason. In a Concurring Opinion, Justice Florentino
Feliciano emphasized the rationale behind the unconstitutionality
of the bill of attainder:
“Bills of attainder are an ancient instrument of
tyranny. In England a few centuries back,
Parliament would at times enact bills or statutes
which declared certain persons attainted and their
blood corrupted so that it lost all heritable quality.
In more modem terms, a bill of attainder is
essentially a usurpation of judicial power by a
legislative body. It envisages and effects the
imposition of a penalty — the deprivation of life or
liberty or property — not by the ordinary processes
of judicial trial, but by legislative fiat. While cast
in the form of special legislation, a bill of attainder
(or bill of pains and penalties, if it prescribed a
penalty other than death) is in intent and effect a
penal judgment visited upon an Identified person
or group of persons (and not upon the general
community). Without a prior charge or demand,
without notice and healing, without an
opportunity to defend, without any of the civilized
forms and safeguards of the judicial process as we
know it. Such is the archetypal bill of attainder
wielded as a means of legislative oppression.”282
(emphasis supplied)

Tuason v. Register of Deeds, G.R. No. 70484, January 29, 1988 (J. Feliciano,
concurring opinion).
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ARGUMENTS IN SUPPORT OF THE APPLICATION
FOR A WRIT OF PRELIMINARY INJUNCTION
339. As shown by the foregoing discussion, the AntiTerrorism Act, as passed by Congress and as signed by the
President of the Republic of the Philippines, clearly and
unmistakably violates the constitutional guarantee of due process
on its face, and transgresses the fundamental liberties that are
enshrined in the Constitution. Such acts constitute grave abuse of
discretion, amounting to lack or excess of jurisdiction, which must
be corrected by striking down the law for being unconstitutional.
340. Petitioner repleads the foregoing discussion, and further
alleges that unless a preliminary injunction is issued by this
Honorable Court, the mere pendency of this Petition will not
interrupt the implementation of the patently unconstitutional R.A.
No. 11479, which is certainly detrimental and prejudicial to the
rights of herein Petitioner.
341. If not enjoined while the claims in the main case have not
yet been adjudicated, the implementation of the law would certainly
cause and/or threaten to cause grave and irreparable injuries to
Petitioner, in not only facing an actual credible threat of prosecution,
but also, in being subjected to rights violations without the
Petitioner knowing it, especially as regards the surveillance aspect.
342. If not enjoined while the claims in the main case have not
yet been adjudicated, the implementation of the law would entail the
appropriation and expenditure of public funds, which would amount
to illegal expenditures of money raised through taxation and
misapplication of public funds.
343. There are two (2) essential requisites for the issuance of
a TRO and/or a preliminary injunction: (a) the showing of a clear and
positive right especially calling for judicial protection or a right in
esse; and (b) the violation and proof of violation of an actually
existing right.
344. As the previous discussion has established, Petitioner
has a clear and positive right to ask for the annulment of such void
and illegal act and for the remedy of stopping the implementation of
the unconstitutional law.
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345. Given that the government is poised to proceed with the
implementation of the law, and continue to cause violations of
Petitioner’s rights, causing and threatening to cause imminent,
grave and irreparable injury on the Petitioner, a preliminary
injunction is in order. Petitioner is clearly entitled to the relief
prayed for, which relief consists of restraining the commission or
continuation of the acts complained of, i.e., the enforcement of the
unconstitutional law.
346. Considering that there are no private interests to be
prejudiced by the issuance of an Injunction and that the application
is directed towards an official act of government, it is respectfully
submitted that the posting of a bond for the issuance of the
Injunction be waived.
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