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Part VI Divorce and nullity of marriage

Section 48

Part VI-—Divorce and nullity of marriage

48 Divorce

(1) An application under this Act for a divoree order in relation to a

marriage shall be based on the ground that the marriage has broken
down irretrievably.

(2} Subject to subsection (3} ina praceeding instituted by such an
application, the ground shalf be held to have been established, and
the divorce order shall be made, if, and only if, the court is satisfied
that the parties separated and thereafier ived separately and apart
for a continuous period of not less than 12 months immediately

preceding the date of the filing of the application for the divorce
order.

{3) A divoree order shall not be made if the court is satisfied that there
is a reasonable likelihood of cohabitation being resumed,

49 Meaning of separation

(1) The parties' to a marriage may be held to have separated
notwithstanding that the cohabitation was brought to an end by the
action or conduet of one only of the parties.

(2) The parties to a marriage may be held to have sepatated and to
have lived separately and apart notwithstanding that they have
continued to reside in the same residence or that either party has
rendered some household services to the other,

50 Effect of resumption of cohabitation

(1) For the purposes of proceedings for a divorce order, where, afier
the parties to the marriage separated, they resumed cohabitation on
one occasion but, within a period of 3 months after the resumption
of cohabitation, they again separated and thereafier lived separately
and apart up to the date of the filing of the application, the periods
of living separately and apart before and after the period of
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Divorce and nuility of marriage Part VI

Section 51

cohabitation may be aggregated ag if they were one continuous
period, but the period of cohabitation shall not be deemed to be
part of the period of living separately and apart,

(2) For the purposes of subsection (1), a period of cohabitation shal] be
deemed to have continued during any interruption of the
cohabitation that, in the opinion of the court, was not substantial.

S1 Nullity of marriage

An application under this Act for a decree of nuility of marriage
shall be based on the ground that the marriage is void,

52 Court not to make divoree order where application for decree of
nullity before it

Australia

A decree may be made, or refused, under this Part by reason of
facts and circumstances notwithstanding that those facts and
circumstances, or some of them, took place before the
commencement of this Act or outside Australia.

55 When divorce order takes effect

(1) Subject to this section, a divorce order made under this Act takes
effect by force of this section:

(a) at the expiration of a period of 1 month from the making of
the order; or

(b) from the making of an order under section 55A;
whichever is the [ater.
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Part VI Divorce and nullity of marriage

Section 55

—————

(2) If a divorce order has been made in any proceedings, the court of
first instance (whether or not it made the order), or a court in which
an appeal has been instituted, may, either before or afier it has
disposed of the proceedings or appeal, and whether or not a
previous order has been made under thig subsection:

(a) make an order extending the period at the expiration of which
the divorce order will take effect, having regard to the
possibility of an appea or further appeal: or

(b) make an order reducing the period at the expiration of which
the divorce order wil] take effect if it is satisfieq that there are
special circumstances that justify its so doing,

(3) Ifan appeal is instituted (whether or not it is the first appeal)
before a divoree order has taken effect, then, notwithstanding any

appeal but subject to any such order made afier the institution
of the appeal, the divorce order, unjess reversed or rescinded, takes
effect by force of this section:

(a) at the expiration of a Period of 1 month from the day on
which the appeal is determined or discontinued; or

(b) on the day on which the divorce order would have takep
effect under subsection (1) if no appeal had beep instituted;
whichever is the later.

(4) A divorce order does not take effect by force of this section if
either of the parties to the marriage has died.

(5) In this section;

appeal, in relation to a divorce order, means:
{a) an appeal, or an application for leave to appeal, against:
(i) the divorce order; or
(i) an order under section 55A in relation to the
Proceedings in which the divorce order was made; or
{(b) an intervention, or an application for g re-hearing, relating to;
(i) the divorce order; or

(i) an order under section 55A in relation tq the
proceedings in which the divorce order was made; or
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Part v Divorce and nullity of marriage

Section 56
(a) that there are no children of the marriage who have not

attained 18 years of age; or

(b) that the only children of the marriage who have not attained
18 years of age are the children Specified in the order and
that:

(i} proper arrangements in al] the circumstances have been
made for the care, welfare and development of those

arrangements,

(3) For the Purposes of this section, a child (including an €X-nuptia)
child of either the husband or the wife, a chjld adopted by either of
them or a chijlq who is not 3 child of either of them) is a child of
the mariage if the child Wwas treated by the husband and wife asa
child of thejr family at the relevant time,

(4) For the burposes of subsection (3), the relevang time is the time

immediately before the time when the husband and wife separated

or, if they have Stparated on more thap One occasion, the time
immediately before the time when they last Separated before the
institution of the Proceedings in which the divorce order was made.

56 Certificate as to diverce order
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Divorce anq mullity of Marriage Parg vy

application to the Registry Manager of the court by which the
divoree ordey was made, to receive 3 certificate Signed by the
Registrar of that court that the divorce order has taken effect,

(3) A certificate givep under subsectjop (2 is, in a Courts (whether
€Xercising federa] Jurisdiction Or not) and for aj Purposes,
evidence of the matters specified jp the certificate,

57 Rescission of divorce ordep where parties reconciled

Despite anything Contained in this Part, if 5 divorce order hag been
made ip relation to 4 Marriage, the court may, at any time before

have become reconciled,

58 Rescission of divorce order on groyng of miscarriage of justice

If a divoree order has been made in Proceedings bu fag not taken
effect, the court by which, the divorce order was Mmade may, op the
application of 5 party to the Proceedings, or op the intervention of
the Attomey-General, if it is satisfied thay there has been a
miscam‘age of justice by reason of fraud, perjury, Suppression of
evidence or any other circumstance, rescind the divorce order and,
if it thinkg fit, order that the Proceedings be re-hearq.
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