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TIDRD DIVISION 

NOTICE 

Please take notice that the Court, Third Division, issued a Resolution 

dated December 6, 2021, which reads as follows: 

"G.R. No. 232633 (Jimmy M. Acuna and MarkAnthony S. Balabat, 
Petitioners, vs. Mega Integrated Services, Corp. Philippines, and Romero 
Isidro, Respondents.) - Before us is a Petition for review on Certiorari, 
assailing the Decision and Resolution of the Court of Appeals (CA) in CA
G.R. SP No. 145750 dated 15 March 20171 and 30 June 2017,2 respectively. 
The CA affirmed the decision of the National Labor Relations Commission 
(NLRC) in NLRC LAC No. 01-000204-16/NLRC NCR-04-04058-15/NLRC 
NCR-05- 05255-153 that dismissed the complaint for illegal dismissal filed by 
petitioners Jimmy M. Acu:fia (Acufia) and Mark Anthony S. Balabat (Balabat) 
(petitioners, collectively) against respondents Mega Integrated Services, Corp. 
Philippines (Mega), and its managing director, Romero Isidro (Isidro) 
(respondents, collectively). 

Antecedents 

The contending version of facts of the parties were summarized by the 
CA in this manner: 

The present case stemmed from an Amended Complaint for illegal 
dismissal, non-payment of service incentive leave pay, separation pay and 
claims for moral and exemplary damages, attorney's fees and refund of cash 
bonds filed by Petitioners Jimmy Acufia and Mark Anthony Balabat against 
Private Respondents Mega Integrated Services and Romero M. Isidro. 

Petitioners alleged that they were hired by Private Respondent Mega 
Integrated Services ("Mega") as merchandisers and were deployed to Mega's 

1 Rollo, pp. 36-42; penned Associate Justice Jhosep Y. Lopez (now a Member of this Court) and concurred 
in by Associate Justices Samuel H. Gaerlan (now a Member of this Court) and Normandie B. Pizarro. 

2 Id. at 44-46. 
3 Id. at 195-205. 
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clients, Pifiakamasarap Corporation ("Pifiakamasarap") and Croley Foods 
Manufacturing Corporation ("Croley") with a daily wage of Four Hundred 
Sixty-Six Pesos (Php466.00). For the first five months of their employments, 
Mega deducted Five Hundred Pesos (Php500.00) per month from their 
salaries as "EMP Deposit" and thereafter reduced the same to One Hundred 
Pesos (Phpl00.00) per month. Mega allegedly failed to pay their service 
incentive leave pay. 

On 27 January 2015, a meeting was held at the main office of Mega 
informing them that their last day would be on 28 February 2015 because 
Mega's clients did not renew their contracts and transferred to another 
manpower agency. Mega purportedly directed them to tender their 
resignations to facilitate the release of their 13th month pay and cash bonds. 
Most of Petitioners' co-employees tendered their resignations but Petitioners 
refused. 

After their last day on 28 February 2015, Petitioners tried to collect 
their 13th month pay and cash bonds but Mega's Managing Director Romero 
Isidro ("Isidro") refused and persuaded them to resign. After more than one 
month, Petitioners followed up the payment of their money claims, but to no 
avail. Left with no recourse, they filed the Complaint against Private 
Respondents. 

For its part, Private Respondents countered that Petitioners were not 
illegally dismissed. When its major clients, Pifiakamasarap and Croley did 
not renew their service contracts and transferred to another manpower agency, 
they informed their employees deployed at Pifiakarnasarap and Croley that 
they could be reassigned to other clients of Mega upon compliance with the 
requirements for reassignment or they may opt to tender their resignations 
and process their clearances to facilitate the release of their savings/cash 
bonds. For this purpose, they issued a Memorandum dated 7 February 2015 
reiterating these options to the employees concerned. 

Private Respondents proffered the defense that Petitioners were 
merely placed on floating status which is allowed by law provided it does not 
exceed the period of six ( 6) months. It is only upon the lapse of six ( 6) months 
will the employee be considered to have been dismissed. In this case, Private 
Respondents pointed out that the charge of illegal dismissal was premature 
because it was filed within the allowable period of six (6) months.4 

Ruling of the Labor Arbiter 

On 25 August 2015, the labor arbiter rendered its Decision, dismissing 
petitioners' complaints. The dispositive portion of the Decision reads: 

WHEREFORE, evidence and law considered, judgment is rendered 
DISMISSING complaints for illegal dismissal for lack of merit. However, 
respondent Mega Integrated Services Corporation is hereby ORDERED to 

4 Id. at 37-38. 
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reimburse complainants' cash deposits per attached computation sheet.5 

On the main issue of illegal dismissal, the labor arbiter found that 
petitioners were not dismissed at all. It found that their separation from duty 
was temporary only and brought about by the termination of two ofMega's 
service contracts with its clients. The labor arbiter also found no evidence to 
support petitioners' claim that no new jobs were offered to them even after the 
period of six months already passed. 

Petitioners appealed to the NLRC. 

Ruling of the NLRC 

The NLRC agreed with the labor arbiter that petitioners were not 
illegally dismissed. According to the NLRC, petitioners failed to establish the 
fact of their dismissal. Meanwhile, Mega was able to sufficiently explain that 
they were merely put on floating status.6 Petitioners' appeal was disposed in 
this manner: 

WHEREFORE, premises considered, the Labor Arbiter's decision is 
AFFIRMED with MODIFICATION, in that, Respondent Mega Integrated 
Services, Corp. Philippines is likewise ORDERED to pay complainants' 
service incentive leave pay owing 1 year from their respective dates of 
employment and Complainant Igie D. Lucio's pro-rated 13th month pay for 
2015. 

SO ORDERED.7 

Dauntless, petitioners filed a petition for certiorari before the CA. 

Ruling of the Court of Appeals 

As mentioned, the CA dismissed the petition for certiorari filed by 
petitioners. The dispositive portion of the CA's Decision dated 15 March 2017 
reads: 

WHEREFORE, premises considered, the Petition is DISMISSED. 
The assailed Decision dated 29 January 2016 and Resolution dated 21 March 
2016 of the NLRC in NLRC LAC No. 01- 000204-16/NLRC NCR-04058-
15/NLRC NCR-05-05255-15 are hereby AFFIRMED. 

5 Id. at 176. 
6 Id at 202. 
7 Id. at 204. 
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The CA reached a similar conclusion that petitioners failed to discharge 
their burden to prove the fact of their dismissal with substantial evidence. The 
appellate court agreed with the uniform findings of the labor arbiter and 
NLRC that petitioners were merely placed on floating status. It held that 
placing an employee on floating or off-detail status is not prohibited and does 
not amount to dismissal so long as it does not exceed the period of six months. 
The CA took note that petitioners were placed on floating status on 28 
February 2015 and immediately filed their Complaint on 07 April 2015 on the 
presumption that their services were already terminated. By the time the 
complaint was filed, the six-month period provided by law has not yet elapsed. 

Issues 

Petitioners maintain that they were illegally dismissed. They argue that 
since they were dismissed orally, it is unreasonable and absurd to require them 
to adduce evidence. There are no documents to prove that they were orally 
dismissed, and they cannot produce testimonial evidence as the only people 
who witnessed and heard the oral dismissal were employees of Mega who 
cannot be expected to testify against its interest. It is also oppressive to labor 
if the burden of proof of dismissal is shifted to the employee. Such would run 
counter to the protection of labor enshrined in our Constitution. It is also 
impossible for petitioners to concoct a falsity considering that the livelihood 
and the future of their families are at stake. Thus, given their positive assertion 
that they were orally dismissed from work, the burden should rest on Mega to 
prove otherwise. To support their argument, petitioners cite Sevillana vs. IT. 
Corp.,9 which states that under Article 277(b) of the Labor Code, the burden 
of proving the dismissal rests on the employer whether the employer admits 
the dismissal or not. 10 

Petitioners also assert that respondents cannot escape liability by 
expediently stating that they were merely put on floating status. The directive 
to petitioners to resign is indicative that they were being terminated. No 
assurance was given that petitioners will be deployed to new assignments as 
soon as the company enters new service contracts with their clients. Further, 
the bona fide suspension of business was not proven by the respondent. No 
proof was given to show that there are no other posts available where 
petitioners could be deployed. Even assuming that petitioners were validly put 
on floating status, respondents are still liable for constructive dismissal 
because they failed to offer a new post even during the pendency of the present 

8 ld.at4I. 
9 408 Phil. 570 (2001) [Per J. De Leon, Jr.]. 
10 Rollo, pp. 19-23. 

- over-



Resolution -5- G.R. No. 232633 
December 6, 2021 

case, which is obviously already beyond six months from their last day of 
employment. 11 

Thus, petitioners claim they are entitled to back wages and separation 
pay in lieu of reinstatement, as their relationship with respondents has become 
unpalatable. Petitioners are also demanding moral and exemplary damages 
because they were maliciously dismissed without valid grounds and were 
denied of their rightful monetary benefits. Notwithstanding the fact that 
petitioners are represented by the Public Attorney's Office (PAO), they claim 
attorney's fees proper having been compelled to litigate to protect their 
interest. 12 

Respondents counter that petitioners were never dismissed from their 
work as they were merely placed on "floating" status. On the contrary, 
petitioners abandoned their work and refused to accept reassignments to the 
prejudice of the company. They claim that petitioners were already employed 
at the time of the filing of the complaint. Respondents reiterate that placing 
petitioners in floating status is not prohibited by law so as it does not exceed 
six months. Thus, petitioners prematurely filed their complaint when they did 
so a little over a month from the time respondents' service contracts with their 
clients were terminated. 13 

Ruling of the Court 

Preliminarily, petitioners' argument that the burden to prove the fact of 
their dismissal belongs to the respondents as employer deserves no merit. The 
allegation that they were dismissed from work is an affirmative allegation. 
The burden to prove an affirmative allegation rests upon the party who asserts 
and not upon [they] who [deny] it. "The nature of things is that one who denies 
a fact cannot produce any proof of it."14 

Here, petitioners insist that they are unable to prove the fact of their 
dismissal because they were only orally dismissed. However, respondent 
Mega's memorandum dated 07 February 2015 shows the termination of the 
service contract it had with its two clients effective 01 March 2015. Thus 
Mega gave two options to the merchandisers deployed to these clients, either 
to resign or await to be reassigned to other clients. 

11 Id. at 23-25. 
12 Id. at 25-28. 
13 Id. at 359-362. 
14 Maryville Manila, Inc. vs. Espinosa, G.R. No. 229372, 27 August 2020 [Per J. Lopez]. 
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Traditionally invoked by security agencies, the "off-detailing" or 
"floating status" arrangement is also applied to other industries. The rule is 
settled that "off-detailing" is not equivalent to dismissal, so long as such status 
does not go beyond a reasonable time understood to be six months. Beyond 
that, the employee may already be considered to have been constructively 
dismissed. "A complaint for illegal dismissal filed prior to the lapse of the said 
six-month period and/or the actual dismissal of the employee is generally 
considered as prematurely filed." 15 

Notwithstanding, the respondents failed to show proof that it reassigned 
petitioners to a new post or at least offered them reassignment within this six
month period. While petitioners may have filed their complaints for illegal 
dismissal prematurely, or two months after they were placed on floating status, 
nothing precludes respondents from giving petitioners new assignments 
during the pendency of the case before the labor arbiter. Indeed, the Court 
already had the opportunity to resolve a similar predicament. Correctly cited 
by petitioners, Megqforce Security and Allied Services, Inc. vs. Lactao16 ruled 
that an employer's failure to offer reinstatement or reassignment to an 
employee placed on floating status even during the pendency of the labor 
dispute constitutes constructive dismissal. Thus: 

xx x Temporary "off-detail" or the period of time security guards are 
made to wait until they are transferred or assigned to a new post or client does 
not constitute constructive dismissal as their assignments primarily depend 
on the contracts entered into by the security agencies with third 
parties. Indeed, the Court has repeatedly recognized that "off-detailing" is not 
equivalent to dismissal, so long as such status does not continue beyond a 
reasonable time; when such a "floating status" lasts for more than six months, 
the employee may be considered to have been constructively dismissed. 

However, in the present case, while the charge of illegal dismissal 
may have been premature because Lactao has not been given a new 
assignment or temporary "off-detail" for a period of seven days only 
when he amended his complaint, the continued failure of Megaforce to 
offer him a new assignment during the proceedings of the case before the 
LA and beyond the reasonable six-month period makes it liable for 
constructive dismissal. 

There is constructive dismissal if an act of clear discrimination, 
insensibility, or disdain by an employer becomes so unbearable on the part of 
the employee that it would foreclose any choice by [them] except to forego 
[their] continued employment. It exists where there is cessation of work 
because continued · employment is rendered impossible, unreasonable or 
unlikely, as an ofter involving a demotion in rank and a diminution in pay. 

15 Bognot vs. Pinic International (Trading) Corp., G.R. No. 212471, 11 March 2019 [Per J. J.C. Reyes]. 
16 581 Phil. 100 (2008) [Per J. J.C. Reyes, Jr.]. 
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As Lactao averred in his Memorandum before the Court, "[w]hile 
[Megaforce] alleged that [Lactao] was not dismissed, they failed to offer him 
reinstatement or give him work assignment during the mandatory conciliation 
of this case before the LA. Even when the writ of execution for his 
reinstatement was served upon them on July 20, 2004, [Megaforce] refused 
to reinstate him." Clearly, the supposed temporary "off-detail" ofLactao was 
meant to be a permanent one. 

The Court cannot accept the contention ofMegaforce that Lactao did 
not report to work after his recall and had abandoned his job since it failed to 
present credible proof of any act on the part of Lactao to abandon his 
employment. Moreover, it is a settled doctrine that the filing of a complaint 
for illegal dismissal is inconsistent with abandonment of employment. An 
employee who takes steps to protest [their] dismissal cannot logically be said 
to have abandoned [their] work. The filing of such complaint is proof enough 
of [their] desire to return to work, thus negating any suggestion of 
abandonment. [Emphasis supplied] 

While respondents mentioned in their Comment that it was petitioners 
who abandoned their work by refusing offers of reassignment, the Court 
cannot easily believe this hook, line, and sinker. This time around, the burden 
to prove abandonment rests on the employer: 

Abandonment requires the concurrence of the following: (1) the 
employee must have failed to report for work or must have been absent 
without valid or justifiable reason; and (2) there must have been a clear 
intention to sever the employer-employee relationship manifested by some 
overt acts. Abandonment is a matter of intention and cannot lightly be 
presumed from equivocal acts. Absence must be accompanied by overt acts 
pointing defmitely to the fact that the employee simply does not want to work 
anymore. The burden of proof to show that there was unjustified refusal 
to go back to work rests on the employer. 17 (Emphasis supplied) 

For a valid termination of employment on the ground of abandonment, 
the employer must prove, by substantial evidence, the concurrence of the 
employee's failure to report for work for no valid reason and their categorical 
intention to discontinue employment. 18 Mere failure to report to work is 
insufficient to support a charge of abandonment. The employer must adduce 
clear evidence of the employee's "deliberate, unjustified refusal ... to resume 
[their] employment," which is manifested through the employee's overt acts. 19 

In the present petition, respondents were not only unable to show proof that 
they offered reassignments to petitioners, or that they sent letters to the latter 
stating that they should report to work for their new assignments. They 
likewise failed to show that petitioners deliberately failed to report for work 
for no valid reason and refused their alleged new reassignments. If at all, the 
filing of a complaint for illegal dismissal negates the charge of abandonment. 
Thus, We reject respondents' theory of abandonment the same way We 

17 Gososo vs. Leyte Lumber Yard and Hardware, Inc., G.R. No. 205257, 13 January 2021 [Per J. Hernando]. 
18 Cabanas vs. Abelardo G. Luzano Law Office, 834 Phil. 802 (2018) [Per J. Peralta]. 
19 Demex Rattan Craft, Inc. vs. Leron, 820 Phil. 693 (2017) [Per J. Leonen]. 
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rejected petitioners' claim that they were orally dismissed. Respondents made 
a bare allegation sans proof. It has no probative value. 

Having been illegally dismissed from employment, petitioners are 
entitled to the twin reliefs of full backwages and reinstatement. 20 In instances 
where reinstatement is not viable, separation pay may be awarded in lieu of 
reinstatement. 21 The separation pay is equivalent to one month salary for 
every year of service and is awarded in addition to payment of back wages. 22 

As far as backwages are concerned, it should be computed from 01 
September 2015, the time petitioners' floating status should have ended. 
Records of the case reveal that respondents' affected service contracts were 
terminated on 01 March 2015. This also marks the start of petitioners' floating 
status. 

We also deem it proper to award separation pay instead of reinstatement. 
Petitioners' own words that their relationship with respondents is already 
unpalatable, coupled by the fact that respondents appear to have no more 
intention to give work to petitioners, only show that the parties relations are 
already strained. Reinstatement is no longer feasible. 

However, petitioners' claim for moral and exemplary damages lacks 
merit. "Moral damages [are] awarded to an illegally dismissed or suspended 
employee when the employer acted in bad faith or fraud, or in such manner 
oppressive to labor or contrary to morals, good customs, or public 
policy."23 Exemplary damages should also be granted "to serve as deterrent 
against or as negative incentive to curb socially deleterious actions." 24 

Moreover, exemplary damages are "allowed only in addition to moral 
damages such that no exemplary damages can be awarded unless the claimant 
first establishes [their] clear right to moral damages."25 

Petitioners were denied work not because of respondents' bad faith or 
ill motive but because of a legitimate business predicament, i.e., the cessation 
of service contracts with clients. Thus, the award of moral damages, and 
consequently, exemplary damages, is not warranted. 

20 Seventh Fleet Security Services, Inc. vs. Loque, G.R. No. 230005, 22 January 2020 [Per J. Caguioa]. 
21 Id. 
22 Moll vs. Convergys Philippines, Inc., G.R. No. 253715, 28 April 2021 [Per J. Lazaro-Javier]. 
23 Leo's Restaurant and Bar Cafe vs. Densing, 797 Phil 743, 761 (2016) [Per J. Del Castillo]. 
24 Magsaysay Maritime Corp. vs. Chin. Jr.. 731 Phil. 609, 614 (2014) [Per J. Abad]. 
25 Mahinay vs. Velasquez, Jr., 464 Phil. 146, 150 (2004) [Per J. Corona]. 
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As regards the claim for attorney's fees, the same could be awarded but 
it will inure to the benefit of the PAO. It is settled that the award of attorney's 
fees is allowed in illegal dismissal cases. Thus: 

In a catena of cases, the Court awarded attorney's fees in favor of 
illegally dismissed employees who were compelled to file an action for the 
recovery of their lawful wages, which were withheld by the employer without 
any valid and legal basis. A plain showing that the lawful wages were not paid 
without justification was sufficient to warrant an award of attorney's fees. 

Moreover, "Article 111 is an exception to the declared policy of strict 
construction in the award of attorney's fees." In fact, the general rule 
that attorney's fees may only be awarded upon proof of bad faith takes a 
different tum when it comes to labor cases. The established rule in labor 
law is that the withholding of wages need not be coupled with malice or bad 
faith to warrant the grant of attorney's fees under Article 111 of the Labor 
Code. All that is required is that the lawful wages were not paid without 
justification, thereby compelling the employee to litigate. 26 

Moreover, in Our Haus Realty Development Corporation vs. Alexander 
Parian,27 the Court held that attorney's fees may be awarded notwithstanding 
the employees' decision to avail the free legal services offered by the PAO. 
Also, as a rule, "it is payable to the client [ and] not to their counsel, unless the 
former agreed to give the amount to the latter as an addition to, or part of the 
counsel's compensation. 28 Cases handled by the PAO present another 
exception found in Republic Act (RA) No. 9406,29 which states: 

SEC. 6. New sections are hereby inserted in Chapter 5, Title ill, Book 
IV of Executive Order No. 292 to read as follows: xx x 

XXX 

"SEC. 16-D. Exemption from Fees and Costs of the Suit. - The 
clients of the PAO shall be exempt from payment of docket and other fees 
incidental to instituting an action in court and other quasi-judicial bodies, as 
an original proceeding or on appeal. 

"The costs of the suit, attorney's fees and contingent fees imposed 
upon the adversary of the PAO clients after a successful litigation shall 
be deposited in the National Treasury as trust fund and shall be 
disbursed for special allowances of anthorized officials and lawyers of 
the PAO." [Emphasis supplied] 

26 Alva vs. High Capacity Security Force, Inc., 820 Phil. 677, 689 (2017) [Per J. Reyes, Jr.]. 
27 740 Phil. 699 (2014) [Per J. Brion]. 
28 Alva vs. High Capacity Security Force, Inc., supra at note 26. 
29 An Act Reorganizing and Strengthening the Public Attorney's Office (PAO), Amending for the Purpose 

Pertinent Provisions of Executive Order No. 292, otherwise known as the "Administrative Code Of I 987", 
as amended, Granting Special Allowance to PAO Officials And Lawyers, and Providing Funds Therefor; 
approved on 23 March 2007. 

- over-



Resolution -10- G.R. No. 232633 
December 6, 2021 

Applying RA 9406, the Court in Our Haus Realty30 ruled that the 
amount of attorney's fees shall be awarded to the PAO as a token recompense 
to them for their provision of free legal services to litigants who have no 
means of hiring a private lawyer. 

Considering the foregoing, the Court awards attorney's fees m 
accordance with the provisions of RA 9406. 

Consistent with the Court's pronouncement in Nacar vs. Gallery 
Frames, 31 interest at the rate of six percent ( 6%) per annum is hereby imposed 
on the total monetary awards counted from the fmality of this Resolution until 
full payment. 

The complaint against respondent Isidro, the managing director of 
Mega, however, should be dismissed. Corporate directors and officers are 
deemed solidarily liable with the corporation for the termination of 
employment of employees done with malice or in bad faith. 32 The records, 
however, are bereft of evidence that would make Isidro solidarily liable with 
Mega. 

WHEREFORE, premises considered, the petition is GRANTED. The 
Decision dated 15 March 2017 and Resolution dated 30 June 2017 rendered 
by the Court of Appeals in CA-G.R. SP No. 145750 are REVERSED and 
SET ASIDE. Respondent Mega Integrated Services, Corp. Philippines 
is DIRECTED to pay petitioners the following: 

1. Full backwages computed from O 1 September 2015 until the finality 
of this resolution; 

2. Separation pay computed from the date petitioners commenced 
employment until the finality of this resolution at the rate of one (1) month's 
salary for every year of service, with a fraction of a year of at least six (6) 
months being counted as one (1) whole year; and 

3. Attorney's fees equivalent to ten percent (10%) of the total award, to 
be deposited in the National Treasury as trust fund and shall be disbursed for 
special allowances of authorized officials and lawyers of the PAO, in 
accordance with the provisions of RA 9406. 

30 Supra at note 24. 
31 716 Phil. 267 (2013) [Per J. Peralta]. 
32 See Team Pacific Corp. vs. Parente, G.R. No. 206789, 15 July 2020 [Per J. Leonen]. 
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The total monetary awards shall be subject to interest at the rate of six 
percent (6%) per annum from the finalicy of this resolution until full payment. 

Let the records of the case be remanded to the labor arbiter for proper 
computation of the award in accordance with this resolution. 

SO ORDERED." 

By authority of the Court: 
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